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The following index and digest contain the legal items which have appeared in The 


Banking Law Journal during 1931: 


The entire arrangement, including the numbering of the sections, follows the plan 


of the third edition of The Banking Law Journal Digest. 


The Digest was published in 


1924 and contains a classified arrangement of all legal decisions published in the Journal 


from the time of its establishment in 1889 down to 1924. 


A Cumulative Supplement, 


published in 1927, contains the decisions which appeared in the Journal from January, 


1924, to December, 1926, inclusive. 


The following index brings the Digest down to January, 1932, and may be used in 


conjunction with the Digest. 


ACCEPTANCES 


§ 21. Accommodation acceptance. 


The fact that the president of a bank, 
who discounted a trade acceptance and 
afterwards turned it over to the bank for 
value, had knowledge that the acceptance 
was made for accommodation will not re- 
lieve the acceptor from liability to the 
bank. Union Bank & Trust Co. v. Pine 
Ridge Coal Co., Mich., 238 N. W. Rep. 261, 
48 B. L. J. 953. 


ACCOMMODATION PAPER 


§ 48. Note given to deceive bank examiner. 


One who gives his note to a bank without 
consideration at the request of the presi- 
dent, as a favor to the president and with- 
out knowledge that the eapital of the bank 
is impaired and that the bank commissioner 
has insisted upon the impairment being 
made good, will not be liable on the note 
upon the failure of the bank. Iglehart v. 
Todd, Ind., 173 N. E. Rep. 289, 48 B. L. J. 
9, 19. 


Where the directors of a bank give their 
note to the bank, without consideration, to 
make up a shortage in the bank’s assets 
and the note is subsequently charged off, the 
surplus being reduced by a corresponding 
amount, the directors will not be liable on 
the note in an action by the banking com- 
missioner after the bank’s failure. Denny 
v. Wood, Ky., 37 S. W. Rep. (2d) 51, 48 
B. L. J. 913. 


A bank director who gives a note to make 
an appearance of assets so as to enable the 
bank to continue business, it being under- 
stood that he will not be held liable on the 


199436 


note, is estopped, upon the insolvency of the 
bank, to allege want of consideration. The 
note is collectible by the bank’s receivers. 
Williams v. Barringer, S. C., 158 S. E. Rep. 
735, 48 B. L. J. 825. 


AGENTS 


§54. Agent’s authority. 


Where a bank, after receiving notice from 
a depositor that an agent is authorized to 
issue drafts on the depositor in payment 
for produce, cashes drafts drawn by the 
agent, the depositor cannot repudiate the 
drafts on the ground that they were not 
issued for produce. Andrews v. Citizens’ 
State Bank of Decatur, Mich., 232 N. W. 
Rep. 185, 48 B. L. J. 107. 


§55. Agent’s authority to indorse. 

Where the payee of a check delivers it 
to the agent of an investment company for 
the purpose of having the proceeds invested 
and the agent forges the payee’s indorse- 
ment and appropriates the proceeds, the in- 
vestment company will be liable to the 
payee even though the latter might have 
successfully sued the bank on which the 
eheck was drawn. Dunnette v. Henry L. 
Doherty & Co., Mich., 233 N. W. Rep. 428, 
48 B. L. J. 58. 


ATTACHMENT, GARNISHMENT AND 
EXECUTION 


§91. Liability of bank as garnishee. 

A branch bank is an entity, separate and 
distinct, from the parent bank, or home 
office, at least so far as the attachment of 
a deposit is concerned. Bluebird Under- 
garment Corp. v. Gomez, 249 N. Y. Supp. 
319, 48 B. L. J. 603. 


i 


1 
q 


ii THE BANKING LAW JOURNAL 


§92. Property subject to garnishment. 


Under the South Dakota statute provid- 
ing that no judgment shall be rendered upon 
the liability of a garnishee by reason of his 
having made, indorsed, or guaranteed any 
negotiable note or other security, the maker 
of a promissory note cannot be held liable 
as garnishee by reason of the indebtedness 
evidenced by the note, even though garnish- 
ment process is served on him after maturity 
of the note. Von Seggern Bros. & Ludden 
v. Antelope County State Bank, S. Dak., 232 
N. W. Rep. 913, 48 B. L. J. 212. 


Where the purchaser of a C. O. D. ship- 
ment of goods, acting at the request of the 
shipper, remits the purchase price by mail 
in the form of an express company money 
order, title to the money order passes to 
the shipper the moment the order is placed 
in the mail and the purchaser cannot there- 
after garnishee the express company as the 
debtor of the shipper. Kerr Furniture Co. 
v. American Railway Express Co., Okla., 
292 Pac. Rep. 560, 48 B. L. J. 138. 


ATTORNEY’S FEES 


§ 98. Amount recoverable under provision 
for attorney’s fees. 


Where the payee of a note, containing. a 
provision for attorney’s fees, waives the 
provision, the payee is not entitled to the 
attorney’s fees even though the note was 
placed in the hands of an attorney for col- 
lection. Groves-Barnes Lumber Co. v. 
Freeman, Texas, 33 S. W. Rep. (2d) 218, 
48 B. L. J. 374. 


BANKING 


§ 102. Adoption and change of name. 

Under section 9 of the General Corpora- 
tion Law of New York, providing that cor- 
porations, not organized under the banking 
laws of New York, may not use the words, 
bank, banking, banker, etc., as part of their 
corporate names, a business evrporation may 
not use in its corporate title the word 
“Bankelectric.” People ex rel. Meyer Bank 
v. Flynn, 246 N. Y. Supp. 125, 48 B. L. J. 
303. 


§ 115. Banking Powers—Practicing law. 


The restrictions whieh the Georgia statute 
(Civil Code, § 4930) places upon the right 
of corporations to practice law refer to 
practice in the courts and do not prohibit 
a title and trust corporation from exercis- 
ing a charter power “to prepare any and 
all papers in connection with conveyance of 
real and/or personal property.” Atlanta 
Title & Trust Co. v. Boykin, Ga., 157 S. E. 
Rep. 455, 48 B. L. J. 639. 


A corporation cannot practice Jaw and 
eannot hire an attorney to furnish legal 


services to other parties for the benefit or 
profit of the corporation. In re Otterness, 
Minn., 232 N. W. Rep. 318, 48 B. L. J. 266. 


Under the statutes of Illinois and the de- 
cisions, a corporation is without authority 
to practice law, even through the use of 
licensed attorneys in its employ, and a cor- 
poration engaging in unauthorized legal 
practice may be punished for contempt of 
court. People v. Peoples Stock Yards State 
Bank, Ill., 176 N. E. Rep. 901, 48 B. L. J. 
503. 


American Bar Association Questionnaire 
on Unauthorized Law Practice—an article, 
48 B. L. J. 262. 


New York Bar Association’s Statement 
Bearing on the Relationship Between At- 
torneys and Bank Fiduciaries—an article, 
48 B. L. J. 434. 


Corporate Fiduciaries and Legal Ethics— 
an article, 48 B. L. J. 514. 


§ 116. Acting as guarantor. 

While a bank has no authority to indorse 
for accommodation and cannot be held 
liable on such an indorsement, it will be 
liable to the holder if it indorses for ac- 
commodation or guarantees the payment of 
notes, where it appears that it received the 
proceeds of the notes in payment of a debt 
owing to it by the maker of the notes. 
Hunter v. Barronett State Bank, Wisc., 234 
N. W. Rep. 746, 48 B. L. J. 320. 


§ 118. Real estate business. 


Where a bank loans money to a retail 
cigar dealer on the security of a chattel 
mortgage on the dealer’s fixtures, and sub- 
sequently, to protect its loan, takes an as- 
signment of the dealer’s lease, the bank will 
be liable for the rent. It cannot plead, in 
such circumstances, that engaging in a com- 
mercial enterprise is beyond its corporate 
powers. [Illinois Building Co. v. Guardian 
Trust Co., Colo., 295 Pac. Rep. 1105, 48 B. 
L. J. 543. 


§ 107. State control of banking business. 


A superintendent of banks is not liable 
in an action by stockholders and creditors 
for the erroneous exercise of the discretion 
given him by the Banking Act, unless it 
appears that he acted willfully, maliciously, 
or corruptly. State v. Farmers’ State Bank, 
Tenn., 39 S. W. Rep. (2d) 281, 48 B. L. J. 
794 


BANKRUPTCY 


§125. Application of collateral. 


Where a person makes a loan on collateral 
security and the borrower becomes bank- 
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rupt the lender may not sell the collateral 
in accordance with the terms of the agree- 
ment between himself and the borrower 
without first securing the permission of the 
bankruptey court. In re Henry, 50 Fed. 
Rep. (2d) 453, 48 B. L. J. 843. 


Preferences within four months of bank- 
ruptcy. 

In a clearing transaction, where the 
debtor bank pledges collateral to secure its 
draft given in settlement of the clearing 
balance, and subsequently fails, the credi- 
tor bank will not be entitled to retain the 
security, since the transacticn violates sec- 
tion 8984 of the Revised Code of South 
Dakota which provides that no bank shall 
give a preference to any depositor or eredi- 
tor by pledging the assets of the bank as 
collateral security. Smith v. First Nat. 
Bank, S. Dak., 235 N. W. Rep. 361, 48 B. L. 
J. 459, 


A Federal Reserve bank which, with 
knowledge that a member bank is insolvent, 
presents checks upon that bank and collects 
them, will be responsible for the amount to 
a receiver subsequently appointed for the 
member bank. The fact that the Federal 
Reserve bank was acting as an agent for 
ccllection in the matter has no bearing on 
its liability where it appears that it made 
the collection with knowledge of the 
drawee’s insolvency. Vann v. Federal Re- 
serve Bank, 47 Fed. Rep. (2d) 786, 48 B. 
L. J. 486. 


§ 130. . Priorities among creditors. 


Where a check is deposited in a bank for 
collection and the bank fails before receiv- 
ing the proceeds the depositor is entitled to 


the entire amount. First State Bank of 
Milburn v. Lisles, Okla., 289 Pac. Rep. 1105, 
48 B. L. J. 64. 


Where a bank accepts a check from a 
depositor for the full amount of the de- 
posit, for the purpose of transmitting funds 
to another bank, with knowledge that the 
depositor intends to terminate the deposit, 
it is the bank’s duty immediately to segre- 
gate the funds. If the bank fails before the 
funds are transmitted, the depositor will. be 
entitled to preferential payment. Bryan v. 
Coconut Grove Bank & Trust Co., Fla., 132 
So. Rep. 481, 48 B. L. J. 424. 


Where a check is forwarded to the drawee 
bank for collection and the drawee returns 
its draft on another bank in payment but 
fails before the draft can be collected, the 
owner of the check is not entitled to a 
priority in payment out of the assets of the 
failed bank. Shull v. Beasley, Okla., 299 
Pac. Rep. 149, 48 B. L. J. 855. 


§ 131. Depositors. 

Where a depositor directed the assistant 
eashier to purchase bonds for her and a 
withdrawal for the amount required to pay 
for them was noted in her passbook but not 
charged against her account on the books 
of the bank, upon the failure of the bank 
before the bonds were delivered to the bank 
or paid for by it, the depositor was entitled 
to a preference in payment. Mark v. West- 
lin, 48 Fed. Rep. (2d) 609, 48 B. L. J. 905. 


Where a depositor of a check notifies the 
bank before collection not to credit the 
proceeds to his account but to remit them 
to him and the bank makes the collection 
and eredits the account, the depositor will 
be entitled to payment in full on the failure 
of the bank. Macon Grocery Co. v. Citizens 
Bank, Ga., 155 S. E. Rep. 57, 48 B. L. J. 
34, 


Where a check is deposited for collection 
on a deposit slip which contains a state- 
ment negativing the idea of a sale of the 
check or the transfer of title in it to the 
bank and the bank collects the check after 
closing its doors, the depositor is entitled to 
payment in full. Hogansville Banking Co. 
v. Ware, Ga., 155 S. E. Rep. 4, 48 B. L. J. 
32. 


A deposit by a receiver in his name as 
such is not entitled to a preference in pay- 
ment upon the failure of the bank. In re 
Wasserman, 250 N. Y. Supp. 84, 48 B. L. 
J. 742. 


A drawee bank held checks sent to it by 
a correspondent for seven days and failed 
without paying them, although the drawer 
had on deposit sufficient funds to pay the 
checks. It was held that the drawer was 
a preferred creditor of the bank. Hiatt v. 
Miller Bank, Mo., 34 S. W. Rep. (2d) 532, 
48 B. L. J. 368. 


Where a justice of the peace deposits 
money representing a cash bond in a bank 
in his name as such justice, the owner of 
the money is not entitled, upon the failure 
of the bank, to a preference in payment 
over other depositors. Martin v. Meyer- 
heim, Fla., 133 So. Rep. 636, 48 B. L. J. 


652, 


The plaintiff made a deposit in the de- 
fendant bank, drew a check to the bank’s 
order and delivered to the bank instructions 
to remit the amount to a party in New 
York. The bank failed eight days later 
without having remitted. It was held that 
the plaintiff was not entitled to a prefer- 
ence in payment over other depositors or 
creditors. Council v. Planters’ Bank of 
Americus, Ga., 158 S. E. Rep. 337, 48 B. L. 
J. 703. 
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§ 132. Special deposits. 

The deposit of the proceeds of the sale 
of cattle for the purpose of meeting a 
check to be drawn by the depositor is a 
special deposit and the depositor is entitled 
to a preference where the bank becomes 
insolvent before the check is paid. Town- 
send v. Athelstan Bank, Dye v. Hook, Iowa, 
237 N. W. Rep. 356, 48 B. L. J. 893. 


Money delivered to a bank to be held in 
escrow and paid to a contractor for drilling 
an oil well, in five installments, as the work 
progressed, was a trust fund or special de- 
posit, entitling the depositor to a prefer- 
enee when it was traced, identified and came 
intact into the receiver’s hands on the 
bank’s insolvency. Reichert, State Banking 
Commissioner v. Midland County Savings 
Bank, Mich., 236 N. W. Rep. 859, 48 B. L. 
J. 806. 


§ 133. Deposits of public moneys. 

Where public funds are wrongfully de- 
posited in a bank having knowledge of the 
publie character of the funds, they are im- 
pressed with a trust and entitled to a pref- 
erence provided the fund can be traced or 
the assets of the bank have thereby been 
increased. Clearmont School District v. 
Jackson Bank of Clearmont, Mo., 37 S. W. 
Rep. (2d) 1006, 48 B. L. J. 755. 


§ 134. Estate funds. 

Upon the failure of a bank in which 
estate funds are deposited the administra- 
tor is not entitled to an order directing the 
superintendent of banks to turn over to him 
the amount of the deposit. Matter of 
Kruger’s Estate, 249 N. Y. Supp. 772, 48 
B. L. J. 942. 


Upon the failure of a bank a deposit of 
funds belonging to an estate, theretofore 
made by the executor, may be recovered in 
full in a discovery and delivery proceeding. 
Matter of Grossman, 249 N. Y. Supp. 766, 
48 B. L. J. 325. 

§135. Holder of certificate of deposit, 
cashier’s check or certified check. 


The holder of a certificate of deposit de- 
manded payment and the issuing bank gave 
her a draft on another bank, which was 
refused payment because of the failure of 
the issuing bank. It was decided that the 
holder of the draft was entitled to payment 
in full out of the assets of the failed bank, 
provided that the bank against which the 
draft was drawn had sufficient funds to 
pay it. Householder v. Cantley, Mo., 27 S. 
W. Rep. (2d) 1024, 48 B. L. J. 39. 


The holder of a ecashier’s check, issued 
in payment of a check drawn upon the 


issuing bank, is not entitled to a preference 
in payment over other creditors upon the 
failure of the bank. County of Lincoln v. 
Farmers’ State Bank, Minn., 234 N. W. 
Rep. 449, 48 B. L. J. 396. 


Where a bank issues its draft on another 
bank and fails before the draft is collected, 
the holder will not be entitled to a prefer- 
ence in payment over other creditors in the 
absence of fraud or bad faith on the part 
of the officers of the issuing bank. In re 
Wells-Hine Trust Co., Mo., 32 S. W. Rep. 
(2d) 1093, 48 B. L. J. 322. 


Where a bank collects a check, remits by 
draft on another bank and fails before the 
draft can be collected, the holder of the 
draft is not entitled to a preference in pay- 
ment out of the assets of the failed bank in 
the hands of the drawer of the draft. Ex 
parte Stevenson, S. C., 157 S. E. Rep. 78, 
48 B. L. J. 468. 


The Iowa statute (§11, chap. 30, 43d 
Gen. Assem., Code 1927, § 9239) providing 
that a draft or ecashier’s check given by a 
bank or trust company prior to its failure 
in payment of clearings shall be a pre- 
ferred claim does not apply to drafts or 
checks given by private banks. Ellis v. 
Citizens’ Bank of Carlisle, Iowa, 234 N. W. 
Rep. 849, 48 B. L. J. 536. 


The payee of a draft drawn by a bank is 
not entitled to a preference over other 
creditors upon the failure of the issuing 
bank before the draft is collected. Mother- 
sead v. Harris, Okla., 298 Pac. Rep. 602, 48 
B. L. J. 634. 


§ 140. Deposits withdrawn when bank in- 
solvent. 

The payment of a check for the total 
amount of a deposit, in the regular course 
of business on the last day on which a bank 
remains open for business. is not void under 
section 46, article 19, of the Georgia Pank- 
ing Act, providing that payments by a bank 
within three months of its failure, with a 
view to giving a depositor preference over 
other ereditors shall be void unless it ap- 
pears that such a preference was in fact 
intended. McCallum Twiggs County 
Bank, Ga., 158 S. E. Rep. 302, 48 B. L. J. 
696. 


BILLS OF LADING 


Liability of carrier to bank where 
goods delivered without takirg up 
bill. 

Where a bank loans money on the security 
of a bill of lading providing that delivery 
will be made only on surrender of the 
original bill, and the railroad makes de- 


§ 147. 


livery without the surrender of the bill, the 
bank must file its claim for loss in writing 
within six months after the lapse of a 
reasonable time for making delivery, as re- 
quired by the bill of lading, or lose its right 
to recover. Norfolk & Western Railway 
Co. v. Cosmopolitan Bank & Trust Co., 
Ohio, 174 N. E. Rep. 801, 48 B. L. J. 432. 


§ 157. Liability of bank where bill forged. 


Under the Federal Uniform Bill of Lad- 
ing Act, §§34, 36, a party taking up a 
draft and receiving a bill of lading from 
a bank for a purported carload of goods 
ean recover the amount paid on discovering 
that the bill of lading is a forgery. Ameri- 
ean National Bank of Lawton v. J. Rosen- 
baum Grain Co., Okla., 299 Pac. Rep. 447, 
48 B. L. J. 828. 


BONDS 
§ 162. Validity. 

Certificates of indebtedness of a city 
which were delivered to a bank as security 
for promissory notes were invalid and the 
city was not liable thereon to the bank 
where it appeared that the bank accepted 
the certificates with notice that they had 
been issued without compliance with certain 
statutory requirements. City of Sanford, 
Fla. v. Chase National Bank, 50 Fed. Rep. 
(2d) 400, 48 B. L. J. 851. 


§ 165. Sale of bonds. 


A trustee under a trust mortgage is not 
liable for a loss caused by a failure to 
record the mortgage where the trust agree- 
ment expressly provides that it shall not 
be a part of the trustee’s duty to place the 
mortgage on record. Benton v. Safe De- 
posit Bank of Pottsville, Pa, N. Y., 174 
N. E. Rep. 648, 48 B. L. J. 751. 


§ 167. Rights of parties. 


Where a statute provides that public 
officers charged with the duty of requiring 
security for funds deposited in banks shall 
not require a bond from a bank participat- 
ing in the depositors’ guaranty fund of the 
state, sureties on the bond given by a bank 
which participates in the guaranty fund to 
secure county funds are not liable on the 
bond. Board of Commissioners of Bour- 
bon County v. Miller, Kans., 294 Pac. Rep. 
863, 48 B. L. J. 445. 


§170. Fidelity bonds. 


A fidelity bond insuring a bank against 
loss through “fraud, dishonesty, forgery, 
theft, embezzlement, wrongful abstraction 
or willful misapplication on the part of” 
its cashier directly or through the conniv- 
ance of others covers a loss caused by the 
use of the funds of the bank by the cashier 
and his sons for the benefit of a corpora- 
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tion in the management of which they were 
active. Brandon vy. Holman, 41 Fed. Rep. 
(2d) 586, 48 B. L. J. 55. 


A fidelity bond protecting a bank against 
losses through the “personal dishonesty, 
forgery, theft, larceny, embezzlement, 
wrongful conversion or abstraction” of its 
cashier covers a loss caused by the eashier’s 
act in loaning to an irresponsible person 
amounts equal to nearly two-thirds of the 
bank’s capital and surplus. U. S. Fidelity 
& Guaranty Co. v. Bank of Thorsby, 46 
Fed. Rep. (2d) 950, 48 B. L. J. 606. 


The bond of a bank eashier conditioned 
that he will faithfully and honestly dis- 
charge his duties does not cover losses due 
to the cashier’s incompetence. Sparta State 
Bank v. Myers, Ind., 177 N. E. Rep. 258, 
48 B. L. J. 929. 


The cashing of a bad check by an em- 
ployee, using therefor his employer’s funds, 
the employee acting in good faith and with- 
out intending to defraud, is not a “willful 
misapplication” within the meaning of that 
expression as used in the employee’s fidelity 
bond, even though in cashing the check the 
employee violated one of the employer’s 
rules. Louis Pizitz Dry Goods Co. v. 
Fidelity & Deposit Co. of Maryland, Ala., 
136 So. Rep. 800, 48 B. L. J. 947. 


The payment by a bank’s paying teller of 
checks drawn on the bank against uncollected 
items, in the belief that the checks are good, 
does not constitute dishonesty within the 
meaning of an indemnity policy protecting 
the bank against “any loss through any 
dishonest or criminal act of any of the in- 
sured’s officers, clerks or other employees,” 
although the payments were made in viola- 
tion of a rule established by the bank that 
checks against uncollected items were not 
to be paid except with the consent of one 
of the bank’s officials. World Exchange 
Bank v. Commercial Casualty Insurance Co., 
N. Y., 173 N. E. Rep. 902, 48 B. L. J. 102. 


§171. Duration of liability on fidelity 
bonds. 

A fidelity bond which provides that it 
shall cover only losses which occur during 
the period covered by the bond, are dis- 
covered within that period or within fifteen 
months thereafter and are reported within 
the next ten days, does not cover losses dis- 
covered more than fifteen months after 
the termination of the bond; and the ap- 
pointment of a receiver for the bank after 
the term covered by the bond does not ex- 
tend the time. Thompson v. American 
Surety Co., U. S., 42 Fed. Rep. (2d) 953, 
48 B. L. J. 98. 
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Where a bank fails to discover a defalca- 
tion by its cashier during the term of the 
eashier’s bond or within six months there- 
after, as required by the bond, the surety 
company issuing the bond is not liable for 
the loss. Chicora Bank v. United States 
Fidelity & Guaranty Co., S. C., 159 S. E. 
Rep. 454, 48 B. L. J. 974. 


Where a fidelity bond covering a number 
of employees provides for adding new em- 
ployees to the list and striking out those 
who sever their connection with the insured, 
and covers any losses “discovered during the 
continuance of this bond or within six (6) 
months after its termination,” the words 
“during the continuance of this bond’ re- 
fer to the bond itself’ and not to the 
termination of the liability as to a dis- 
charged employee. Kings, Inc. v. Maryland 
Casualty Co., Tenn., 33 S. W. Rep. (2d) 
57, 48 B. L. J. 318. 


CAPITAL 


§ 176. Restoring impaired capital. 

The Iowa statute, section 9248, Code of 
1927, authorizing an assessment against 
the stockholders of a bank to restore the 
bank’s impaired capital has no application 
to an insolvent bank. Home Savings Bank 
v. Berggren, Iowa, 234 N. W. Rep. 573, 48 
B. J. 491. 


CERTIFIED CHECKS 
Effect of certification. 


§ 211. 

Where a check is mailed to a debtor and 
he has it certified and retains it without 
cashing it for three years, he cannot there- 


after claim that the check was for an 
amount smaller than the amount actually 
due. Berger v. Quintero, La., 127 So. Rep. 
256, 48 B. L. J. 37. 


§ 225. Certification of altered, forged and 


fraudulently obtained paper. 


Where the name of the payee in a check 
is erased and a different name substituted 
and the drawee pays it bearing the indorse- 
ment of the substituted payee, the drawee 
cannot recover from the collecting bank, 
which received the amount in good faith, 
nor from a person who indorsed the check 
after certification in good faith because, 
under $62 of the Negotiable Instruments 
Law, a certification admits the “existence 
of the payee and his then capacity to in- 
dorse.” Wells Fargo Bank & Union Trust 
Co. v. Bank of Italy, Calif., 292 Pac. Rep. 
281, 48 B. L. J. 87, 117. 


CHECKS 


Printing pictures of public buildings on 
checks prohibited. 


Section 301-a of the New York penal law 
makes it a misdemeanor to print or emboss 


on bank checks any picture or reproduction 
of a public building and also prohibits the 
use on bank checks of the shield, coat of 
arms or flag of the United States or any 
state or municipality. 48 B. L. J. 421. 


COLLECTIONS 


Duties of collecting bank, liability 
for negligence generally. 

A collecting bank, upon being refused 
payment in currency by the drawee of a 
check, in good faith and according to the 
regular course of payment between it and 
the drawee bank, accepted the drawee’s 
eheck on a bank in another town and for- 
warded the check without delay for pay- 
ment, which was refused. It was held that 
the collecting bank had shown due diligence 
in attempting to collect the check within 
the meaning of the Florida statute making 
a collecting bank liable only after actual 
payment is received by it except in ease of 
want of due diligence on its part. Bank of 
Dunnellon v. Marlow, Fla., 129 So. Rep. 
604, 48 B. L. J. 304. 


§ 247. 


§ 256. Effect of custom to receive some- 
thing other than cash. 


It is not negligent for a collecting bank 
to take a check from the drawee of a draft 
in payment of the draft where there is a 
banking custom to that effect. Lipshitz v. 
Lindsay National Bank, Texas, 33 S. W. 
Rep. (2d) 874, 48 B. L. J. 167. 


§ 259, Mailing check direct to drawee bank. 


A bank is not lacking in diligence in 
sending checks for collection direct to the 
bank, in another city, on which they are 
drawn. Little Rock Branch of Federal Re- 
serve Bank v. Taylor, Bank Commissioner, 
Ark., 38 S. W. Rep. (2d) 323, 48 B. L. J. 
735. 


The South Carolina statute (Act, April 
26, 1927, 35 Stat. 369) which permits for- 
warding banks to forward collection items 
directly to the banks by which they are 
payable and to accept exchange in payment 
and which further provides that all items 
sent to a bank in South Carolina for collec- 
tion shall be a trust fund and be a prior 
lien on the assets of such collecting bank, is 
unconstitutional. Ex parte Wachovia Bank 
& Trust Co., S. C., 158 S. E. Rep. 214, 48 
B. L. J. 587. 


§ 266. Collecting bank’s liability under 
statute for correspondent’s negli- 
gence. 

Under the Louisiana statutes (Act No. 
85 of 1916, and Act No. 86 of 1926), a 
bank in which a check is deposited and 
which forwards it to a correspondent, by 
which it is sent direct to the drawee, is not 


liable where the drawee fails before its re- 
mittanee draft can be collected. Joffrion- 
Woods, Ine. v. St. James Pank & Trust Co., 
La., 129 So. Rep. 808, 48 B. L. J. 27. 


§ 271. Failure of bank connected with col- 
lection transactions; rights of par- 
ties, 

When a collecting bank forwards checks 
direct to the drawee and the latter remits 
by a draft on a correspondent bank and 
both drawee and correspondent fail before 
the draft is collected the collecting bank is 
not entitled to a preference over other 
creditors in payment. Little Rock Branch 
of Federal Reserve Bank v. Taylor, Bank 
Commissioner, Ark., 38 S. W. Rep. (2d) 
323, 48 B. L. J. 735. 


Where the A bank forwards for collection 
to the B bank a check drawn on the latter 
and the check is refused payment because 
of the failure of the B bank, the A bank 
cannot charge the check against funds of 
the B bank on deposit with it. South Caro- 
lina National Bank v. McCandless, 44 Fed. 
Rep. (2d) 111, 48 B. L. J. 216. 


The owner of a draft sent for collection 
and eredit to a bank which sends it to a 
correspondent bank for collection and credit 
is entitled to the proceeds collected by the 
correspondent bank and sent to the first 
named bank after the latter’s insolvency. 
First State Bank v. Taylor, State Bank 
Commissioner, Ark., 39 S. W. Rep. (2d) 
519, 48 B. L. J. 739. 


Under Arkansas Act No. 107 of 1927, p. 
297, providing that the owner of the pro- 
ceeds of a collection paid in eash, and so 
increasing the bank’s assets, has a prefer- 
ence, a bank whieh sends drafts for collec- 
tion only to a correspondent bank, which 
later becomes insolvent after the drafts 
fre collected in cash, has a preferred claim. 
Taylor, Bank Commissioner v. Corning 
Bank & Trust Co., Ark., 38 S. W. Rep. (2d) 
557, 48 B. L. J. 797. 


§ 272. Title of collecting bank. 


Where the payee of a check indorses it 
without restriction and deposits it, title 
passes to the bank and on the failure of the 
bank, after the collection is made, the de- 
positor is merely a general creditor and is 
entitled to no preference over other deposi- 
tors. The situation is not changed by a 
custom of the bank to charge checks back 
in the event of dishonor, nor by a stipula- 
tion to that effect in the deposit slip. 
Olinger v. Sanders, Ind., 174 N. E. Rep. 
513, 48 B. L. J. 361. 


Where a deposit slip provides that the 
bank acts as collecting agent, the bank does 
not become the owner of the check and, 
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upon the bank’s failure, the depositor is 
entitled to payment in full. Macon Grocery 
Co. v. Citizens Bank, Ga., 155 S. E. Rep. 
57, 48 B. L. J. 34. 


Where a bank permits the depositor of a 
check to withdraw the proceeds, although 
the deposit slip states that the bank acts 
only as the depositor’s collecting agent, and 
the check is returned by the drawee unpaid, 
whether the bank is the owner of the check, 
entitled to sue thereon, is a question for 
the jury. Holt v. First State Bank, Texas, 
32 S. W. Rep. (2d) 386, 48 B. L. J. 16. 


Where a correspondent receiving drafts 
for collection sends the forwarding bank 
an advice of credit stating that outside 
items and sight drafts are credited subject 
to payment and where it is the custom for 
the correspondent to charge back to the 
forwarding bank all unpaid items, the cor- 
respondent does not acquire title to the 
drafts and one to whom they are assigned 
by the correspondent after payment is re- 
fused because of the correspondent’s failure 
cannot recover on them. Depositors’ Hold- 
ing Co. v. Ashley State Bank, N. Dak., 232 
N. W. Rep. 602, 48 B. L. J. 297. 


§ 273. Right to revoke credit or charge 
back check. 

Where a check drawn on the main office 
of a bank is deposited in a branch office 
with the understanding that if not paid it 
may be charged back to the account of the 
depositor and the check is not paid, the 
bank may recover the amount of the check 
from the depositor where his balance is not 
sufficient to discharge it. The fact that a 
teller at the main office certified and paid 
checks drawn by the depositor before it was 
ascertained that the check deposited in the 
branch office would not be paid and after 
the teller was informed by the branch office 
that the depositor’s account was good for 
the amount will not preclude the bank from 
recovering. Canal Bank & Trust Co. v. 
Denny, La., 135 So. Rep. 376, 48 B. L. J. 
867. 


One who deposits a note in a bank for 
collection is put upon notice by a rule 
printed in his passbook, which he had been 
using for four years, to the effect that items 
received on deposit or for collection are 
received by that bank as agent and that 
any dishonored items will be charged back 
to the depositor’s account. Davidow v. 
Bank of Detroit, Mich., 236 N. W. Rep. 
828, 48 B. L. J. 812. 


CONSIDERATION 


§ 281. Presumption of consideration. 


A check is a negotiable instrument and 
imports valuable consideration. The pre- 
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sumption of consideration, however, may be 
overcome by competent evidence. John P. 
Mills Organization, Ine. v. Bell, Mo., 37 
S. W. Rep. (2d) 680, 48 B. L. J. 576. 


§ 283. Instances of sufficient consideration. 
A promise by the payee of a promissory 
note to do certain work for the maker of 
the note is sufficient consideration to sup- 
port the note. Cincinnati Brush & Mop 
Mfg. Co. v. Weber, Ohio, 172 N. E. Rep. 
568, 48 B. L. J. 51. 
gambling 


Instruments given in 


transactions. 

A check given in payment of money lost 
in a poker game cannot be enforced against 
the drawer even by one who subsequently 
purchased it in good faith. Skinner Mfg. 
Co. v. Deposit Guaranty Bank, Miss., 133 
So. Rep. 660, 48 B. L. J. 662. 


§ 291. 


CONTRACTS 


Obtaining signature by fraud. 

A person signing an agreement without 
reading it may escape liability where he can 
show that his signature was obtained by 
misrepresentation or fraud. Zinman v. 
Lockwood, 245 N. Y. Supp. 696, 48 B. L. J. 


92. 
CORPORATIONS 


§ 310. Officers executing notes held not 
personally liable. 


The trustees of a church, who sign a 
promissory note reading, “We, the trustees 
of . . . promise to pay,” ete., are not 
personally liable on the note. First Na- 
tional Bank v. Belancey, W. Va., 153 S. E. 
Rep. 908, 48 B. L. J. 30. 


DEPOSITS 


§ 330. Deposit guaranty laws. 

A state guaranty statute providing for 
the issuance of noninterest-bearing certifi- 
cates to depositors of insolvent banks is not 
invalid on the ground that it impairs the 
obligation of the contract embodied in an 
interest-bearing certificate of deposit held 
by a depositor nor on the ground that it 
deprives a depositor who held a certificate 
of deposit prior to the enactment of the 
statute of a vested right under the old 
statute to have issued to him an interest- 
bearing guaranty certificate. Love v. Man- 
gum, Miss., 135 So. Rep. 223, 48 B. L. J. 
879. 


§ 331. Bank entitled to written demand. 


A due demand is a condition precedent 
to the maintenance of a suit against a bank 
by a depositor to recover a general deposit, 
and no recovery can be had unless such de- 
mand has been made or unless the bank has 
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waived the demand or the circumstances 
are such that a demand would be futile. 
Rhodes v. W. B. Folmar & Sons, Ala., 135 
So. Rep. 173, 48 B. L J. 965. 


Deposits made when bank insolvent 
—rights of depositor. 


One who deposits money in a bank thirty 
minutes before the bank closes its doors is 
not entitled to a preference in payment over 
other depositors in the absence of an al- 
legation in the complaint of fraud on the 
part of the banks officers. Barger v. Stults, 
Ind., 172 N. E. Rep. 549, 48 B. L. J. 53. 


§ 333. 


Where the officers of a bank expected to 
receive such assistance as would increase its 
reserve to the requisite amount and believed 
that withdrawals would not necessitate the 
closing of the bank, a general deposit can- 
not be regarded as a trust fund giving to 
the depositor a preference over other de- 
pesitors and ereditors. Burgess, Treasurer 
v. Forshar, Mich., 236 N. W. Rep. 853, 48 
B. L. J. 819. 


The receipt for collection by a bank at 
a time when its officers knew it was insol- 
vent, from a regular customer who did not 
know of such insolvency, of a check drawn 
upon a bank in another state, upon the con- 
dition that the bank acted only as the de- 
positor’s collecting agent, that all items 
were credited subject to final payment, and 
that it might charge back any item at any 
time before final payment, created the bank 
merely the agent of the depositor for the 
purpose of collection; and, that relation 
having been terminated after the closing of 
the bank of deposit, but prior to the pay- 
ment of the check by the drawer to a cor- 
respondent of the bank of deposit, the de- 
positor was entitled to the proceeds thereof 
in excess of his indebtedness to the bank. 
Hogansville Banking Co. v. Wilkinson, Ga., 
154 S. E. Rep. 789, 48 B. L. J. 153. 


In order to secure a preference over other 
creditors and to have a trust in his favor 
impressed upon the funds found in an in- 
solvent bank at its closing, one who de- 
posited a check while the bank was insol- 
vent must trace the proceeds of his check 
into such funds. Behm v. Baird, N. Dak., 
231 N. W. Rep. 876, 48 B. L. J. 207. 


One who made a deposit in a bank at a 
time when the president and cashier knew 
of the bank’s insolvency and had decided 
to segregate deposits thereafter received and 
return them later to the depositors, was not 
entitled to a preference in payment over 
the general creditors. Taylor v. Dierks 
Lumber & Coal Co., Ark., 39 S. W. Rep. 
(2d) 724, 48 B. L. J. 899. 
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§ 334. Civil liability of officers. 

A statute making the officers and direc- 
tors of a bank individually responsible for 
deposits received when, to their knowledge, 
the bank is insolvent, is not intended to re- 
lieve the bank of liability. Rose v. First 
State Bank of Paris, Texas, 38 S. W. Rep. 
(2d) 863, 48 B. L. J. 730. 


The renewal of a certificate of deposit is 
a continuance of the old certificate and not 
a new deposit, making the officers and direc- 
tors personally liable to the holder in the 
event that it is shown that the bank was in- 
solvent at the time of the renewal. Bars- 
ness v. Tiegen, Minn., 238 N. W. Rep. 161, 
48 B. L. J. 961. 


§ 335. Criminal liability of officers. 

The vice-president of a bank, in charge 
of the bank in the absence of the president, 
is chargeable with knowledge of the bank’s 
insolvency and, where he accepts a draft 
for deposit while the bank is insolvent, com- 
mits an offense under the Nebraska statute, 
section 8010, Compiled Statutes 1922. 
Westbrook v. State, Nebr., 234 N. W. Rep. 
579, 48 B. L. J. 485. 


§ 338. Special deposits. 


Where the owner of shares in a bank de- 
posits them with the bank for safekeeping 
the bank will not be responsible for a loss 
sustained by the stockholder in selling the 
shares, because the bank did not notify the 
stockholder in advance that the dividend 
rate would be reduced. McGaw v. Canal 
Bank & Trust Co., La., 135 So. Rep. 670, 
48 B. L. J. 938. 


A bank which delivers a trunk, left with 
it for safekeeping and containing several 
thousand dollars worth of property, to the 
son of the owner, who holds her power of 
attorney authorizing him to receive the 
trunk, is not in any way liable to the owner. 
Wood v. Crocker First National Bank, 
Calif., 291 Pac. Rep. 221, 48 B. L. J. 130. 


A special deposit made by a person who 
is already a depositor, at the suggestion of 
an officer of the bank, in order to keep the 
funds belonging to another person separate 
from those of the depositor, does not lose 
its character as a special deposit by reason 
of the fact that an item belonging to the 
depositor individually is deposited in that 
account, nor does such mingling of funds 
relieve the bank from liability to hold the 
balance of the account for the special pur- 
pose designated. Drumm-Standish Commis- 
sion Co. v. Farmers’ State Bank of Neosho, 
Kans., 297 Pae. Rep. 725, 48 B. L. J. 563. 


A bank which returns a check to the per- 
son depositing it with notice that it is 


claimed by another is liable for the amount 
of the check to the claimant if the latter 
is the true owner. Maser v. Farmers’ & 
Merchants Bank, Mont., 300 Pac. Rep. 207, 
48 B. L. J. 908. 


§ 340. Insolvency of bank. 


Where funds are deposited for payment 
to a person in another country and such 
person directs that the funds be returned to 
the depositor, the transaction between the 
bank and the depositor constitutes a special 
deposit and the depositor is entitled to re- 
cover the amount of the deposit where the 
bank fails before the funds are returned. 
Littman v. Broderick, 250 N. Y. Supp. 546, 
48 B. L. J. 968. 


§ 342. Deposits made outside of bank. 


In settling a clearance balance between 
two banks, where the debtor bank delivers 
cash to the porter of the creditor bank, for 
transmission to the latter, the debtor bank 
makes the porter its agent; if the porter 
loses the money on the way to his bank the 
debtor bank must stand the loss. People’s 
National Bank v. Citizens’ Savings Bank, 
Ky., 38 S. W. Rep. (2d) 959, 48 B. L. J. 
678. 


§ 343. Public deposits. 


Under New Mexico Laws 1923, ¢. 76, 
as amended by Laws 1925, ec. 123; Comp. 
St. 1929, § 138-156, a solvent bank may 
pledge its securities to indemnify a surety 
who signs a bond in its behalf so that the 
bank may obtain a deposit of public funds. 
Melaven v. Hunker, N. Mex., 299 Pac. Rep. 
1075, 48 B. L. J. 808. 


A Nebraska state bank, designated as a 
depository of county funds, may make a 
valid pledge of sufficient of its assets to in- 
demnify against loss sureties on a county 
depository bond. This is not against the 
public policy of the state. Bliss v. Mason, 
Nebr., 237 N. W. Rep. 581, 48 B. L. J. 822. 


§ 345. 


Deposits by corporate officials and 
other agents. 

A bank which permits a salesman to de- 
posit in his individual aecount checks pay- 
able to his principal will be liable to the 
principal where the agent appropriates the 


proceeds to his own use. A bank will not 
be liable in such circumstances, however, 
with respect to a check payable to the order 
of the principal “or bearer.”’ City National 
Bank & Trust Co. v. Pyramid Asbestos & 
Roofing Co., Texas, 39 S. W. Rep. (2d) 
1101, 48 B. L. J. 841. 


Where a person deposits in his name 
money belonging to another, the bank may 
apply the deposit to the satisfaction of a 
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note or other debt owing to it from the 
depositor, provided it has no actual knowl- 
edge or notice of facts sufficient to put it 
upon inquiry as to the real ownership of the 


deposit. Kamfner v. Auburn Park Trust 
& Savings Bank, Ill., 176 N. E. Rep. 363, 
48 B. L. J. 558. 


Where the president of a corporation in- 
dorses a check payable to the corporation 
and deposits it in his bank to his own 
eredit and uses the proceeds for his own 
purposes, the bank will be liable to the 
corporation. The rule is the same where 
the check is sent to a bank in a foreign 
eountry for collection. The rights of the 
parties are regulated by the law of the 
place where the indorsement and transfer 
take place. Weissman Banque De 
Bruxelles, N. Y., 173 N. E. Rep. 835, 48 B. 
L. J. 141, Reversing 224 N. Y. Supp. 555, 
45 B. L. J. 241. 


A check payable to the order of “Monitor 
Piece Dye Works,’ was indorsed “Monitor 
Piece Dye Co., Joseph Carroll, Pres.” Be- 
neath this indorsement was the further in- 
dorsement, “For deposit Joseph Carroll.” 
Carroll deposited the check in his own bank 
acecunt and used the proceeds for his own 
purposes. It was held that the drawee 
bank was liable to its depositor, the drawer. 
The form of the indorsement was a notice 
to the bank that the president had deposited 
the check in his personal account. It was 
further held that the drawee was entitled to 
recover from the collecting bank which 
had presented the check to the drawee for 
payment. Epstein v. Chatham Phenix Na- 
tional Bank & Trust Co., 246 N. Y. Supp. 
321, 48 B. L. J. 135. 

§ 347. Deposits by executors, administra- 
tors and trustees. 

Where the special administrator of an 
estate deposits in his personal account funds 
belonging to the estate and subsequently 
withdraws and misappropriates the money, 
the bank will not be liable provided that it 
acted in good faith and without knowledge 
of the misappropriation by the depositor. 
Ogden vy. Atlantic National Bank, Mass., 
176 N. E. Rep. 799, 48 B. L. J. 833. 


§ 348. Deposits by guardians. 

A bank which pays out funds deposited 
by a guardian contrary to an agreement 
that payment shall be made only on checks 
signed by the guardian and countersigned 
by an agent of a surety on the guardian’s 
bond may be required to pay the surety 
the amounts so paid out in the event that 
the guardian misappropriates the money. 


Abilene State Bank v. United States Fidel- 
itv & Guaranty Co, Texas, 37 
(2d) 815, 48 B. L. J. 511. 


S. W. Rep. 


§ 353. Deposits by one person in name of 


another. 

Where an account in the names of two 
persons reads “either or survivor may draw” 
there is a presumption that the parties own 
the fund as joint tenants, entitling the sur- 
vivor to the entire fund, which presumption 
becomes irrebuttable on the death of either. 
Where an account in two names reads 
“either or survivor may draw” the survivor 
has no claim against the estate of the de- 
ceased depositor on account of amounts 
withdrawn by the latter, where such 
amounts aggregate less than half of the 
account. Strail v. Suter’s Estate, 248 N. Y. 
Supp. 624, 48 B. L. J. 476. 


§ 354. Deposits in two names. 


One who deposits money to the joint ac- 
count of bis daughter and her fiance, condi- 
tionally on the taking place of the mar- 
riage, is entitled to a return of the deposit 
on the breaking of the engagement. Gross- 
man vy. Greenstein, Md., 155 Atl. Rep. 190, 
48 B. L. J. 831. 


§ 355. Survivor entitled to fund. 


A savings aecount in the joint names of 
a husband and wife belongs to the wife 
upon the death of her husband. Neither 
the form of the deposit, failure to sign a 
deposit slip, nor the fact that the husband 
retained possession of the passbook is con- 
clusive in determining the question. If the 
intent to create joint ownership appears, the 
survivor is entitled to the fund. A state- 
ment in the husband’s will to the effect that 
the joint account was his own property does 
not affect the contractual relation between 
the bank and the husband and wife, creat- 
ing the deposit. Holyoke Nat. Bank v. 
Bailey, Mass., 174 N. E. Rep. 230, 48 B. L. 
J. 569. 


§ 356. Deposits in trust. 


Where a person deposits money in a 
savings account in her name “in trust for” 
another, the latter will not be entitled to 
the deposit on the death of the depositor, 
unless it is shown that the depositor de- 
livered the passbook to the beneficiary or 
made some positive declaration showing that 
an absolute gift or trust was intended. 
Johnson v. Savings Investment & Trust Co., 
N. J., 153 Atl. Rep. 382, 48 B. L. J. 449. 


A deposit by a woman in a savings ac- 
eount in her rame in trust for her son, 
where she exercises complete control over the 
deposit during her lifetime, does not con- 
stitute a gift in favor of her son nor create 
a trust entitling him to the deposit upon 
her death, in the absence of a clear inten- 
tion on her part to make such gift or trust. 
The New Jersey statute, 4 Comp. St. 1910, 


p. 5666, providing that, where a deposit is 
made in a trust company by one person in 
trust for another, and no notice as to the 
existence of a valid trust is given to the 
trust company, the company may, in the 
event of the death of the trustee,. pay the 
deposit to the beneficiary, is intended merely 
for the protection of trust companies in 
making such payments and does not, of 
itself, establish the existence of a trust. In 
re Gates’ Estate, N. J., 152 Atl. Rep. 374, 
48 B. L. J. 132. 


§ 357. Valid gift or trust through medium 
of trust deposit. 

Where a woman deposits money in a sav- 
ings bank in her name, in trust for her 
husband, she retaining possession of the 
passbook, she will be entitled to the fund 
on the death of her husband. The fact 
that the husbands’ executor, subsequent to 
the husband’s death, obtains possession of 
the passbook, is immaterial. In re Collins’ 
Estate, 249 N. Y. Supp. 291, 48 B. L. J. 
728. 


§ 362. Deposits in wrong name. 


The plaintiff indorsed in blank a check 
payable to herself and delivered it to her 
husband to be deposited to the joint credit 
of herself and her husband in the defend- 
ant bank. The husband deposited the check 
in his personal account and used the pro- 
ceeds. It was held that the bank, having 
no notice of the plaintiff’s intention to de- 
posit the check in the joint account, was 
not responsible to the plaintiff. Doucette 
vy. Old National Bank & Union Trust Co., 
Wash., 296 Pac. Rep. 570, 48 B. L. J. 478. 


EXECUTORS, ADMINISTRATORS AND 
TRUSTEES 


Estate Management. 


Articles on management of decedents’ es- 
tates, 48 B. L. J. 76, 241, 267, 351, 493, 
521, 663, 687, 777, 920, 979. 


§ 377. Appointment of bank or trust com- 
pany. 

Where a state bank named in a will as 
executor consolidates with’a national bank 
under the national bank’s charter during the 
testator’s lifetime the national bank may 
not act as executor upon the testator’s death. 
Hofheimer v. Seaboard Citizens’ National 
Bank, Va., 156 S. E. Rep. 581, 48 B. L. 
J. 329. 


Where a national bank, which is named 
as executor of a will, consolidates with an- 
other national bank under the charter of 
the last-named bank, during the lifetime of 
the testatrix, the consolidated institution is 
entitled to qualify as executor upon the 
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death of the testatrix. Mueller v. First 
Nat. Bank, Ga., 156 S. E. Rep. 662, 48 
B. L. J. 488. 


A bank may be permitted to turn the 
assets of an estate over to an affiliated 
trust company for administration where the 
interested parties consent and no possible 
detriment to the estate will ensue. In re 
Stewart’s Will, 250 N. Y. Supp. 141, 48 


Where a state bank named in a will as 
executor consolidates with a national bank 
under the national bank’s charter during the 
testator’s lifetime the national bank may 
not act as executor upon the testator’s death. 
Hofheimer v. Seaboard Citizens’ National 
Bank, 153 S. E. Rep. 656, 48 B. L. J. 199. 


Self-Dealing by Fiduciary Banks and 
Trust Companies—an article. 48 B. L. 
J. 597. 


§ 381. Removal of executor, administrator 
or trustee. 


Under the California statute (Bank Act, 
Stats. 1909, ch. 76, §25) providing that a 
“trust department, in proper cases, may 
make deposits of trust or any other funds 
under its control with the savings depart- 
ment or the commercial department of the 
same corporation,” a bank acting as ex- 
ecutor may deposit estate funds in its own 
savings department. It is liable to the 
estate for interest at the rate paid to other 
depositors only. In re Smith’s Estate, Calif., 
297 Pac. Rep. 927, 48 B. L. J. 602, 618. 


§ 383. Compensation. 


A bank acting as executor is not entitled 
to double commissions under a will giving 
it the residue in trust to pay over the 
income and the principal to the remainder- 
man on the death of the life tenant. In re 
Stewart’s Will, 250 N. Y. Supp. 141, 48 


By §285 of the New York Surrogate’s 
Court Act it is expressly provided that com- 
missions shall not be paid on specifie lega- 
cies or devises. In re Anable’s Will, 249 
N. Y. Supp. 462, 48 B. L. J. 601. 


A trustee entitled under a will to 20 per 
cent. of the income of the estate as com- 
pensation for services is entitled to 20 per 
cent. of the net, not of the gross income 
annually derived from the estate. James 
v. Echols, Ark., 39 S. W. Rep. (2d) 290, 
48 B. L. J. 889. 


The residue of an estate included real 
property and a mortgage on real estate. 
The executors delivered a deed to the real 
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property and assigned the mortgage in ac- 
cordance with the provisions of an agree- 
ment to whigh the residuary legatees were 
parties. The executors were held entitled 
to commissions on the valuations of the real 
property and of the mortgage expressed in 
the agreement. In re Wagner’s Will, 244 
N. Y. Supp. 126, 48 B. L. J. 163. 


A woman, acting as administratrix of her 
husband’s estate, who successfully resists an 
attempt to surcharge her with the amount 
of gifts made to her by her husband during 
his lifetime, is entitled to have her counsel 
fees paid out of the estate. In re Van 
Volkenburgh’s Estate, 247 N. Y. Supp. 831, 
48 B. L. J. 555. 


§ 384. Powers and duties. 

A power of sale contained in a deed of 
trust naming a trust company as trustee 
may be exercised by the trust company even 
though it is insolvent and in the hands of 
the state liquidating agent; the state bank 
examiner, as liquidating agent, may not ex- 
ercise such power. Mitchell v. Shuford, 
N. C., 156 S. E. Rep. 513, 48 B. L. J. 378. 


§ 390. Personal liability generally. 


Where the executors of an estate reject 
an $18,000 offer for a hotel and the prop- 
erty is later sold for $4,400 the executors 
will not be surcharged with the difference, 
it appearing that the property was located 
in a small town, that the executors acted 
in good faith, and that the shrinkage in 
value was due to the closing of a factory 
employing frem 800 to 1,000 men. In re 
Nemon’s Estate, Penna., 152 Atl. Rep. 555, 
48 B. L. J. 398. 


§ 392.—Retaining decedent’s investments. 

Where a trust company executor trans- 
ferred a brokerage account, belonging to 
the estate to the decedent’s widow (the 
sole legatee) with her consent and the ae- 
count was subsequently sold out at a loss 
in the 1929 market crash, the company is 
not liable to the widow for her loss. In 
re Caskey’s Estate, Penna., 155 Atl. Rep. 
489, 48 B. L. J. 817. 


Where a will expressly absolves the ex- 
ecutors from the duty to sell securities 
owned by the testator at the time of his 
death, the executors will not be personally 
liable where they retain seasoned securities, 
such as railroad and bank stocks, for a 
period of less than a year after the is- 
suance of letters testamentary and during 
a financial panic. In re Winburn’s Will, 
249 N. Y. Supp. 758, 48 B. L. J. 624. 


A trustee under a will is not responsible 
for a decline in the value of corporate 
stocks making up the trust fund where the 


will authorizes him to hold the stocks and 
the trustee is, at most, guilty of an error 
in judgment in not selling them. Matter of 
Fulton Trust Co., Estate of Frederick H. 
Clark, N. Y., 177 N. E. Rep. 397, 48 B. 
L. J. 682, 719. 


A trustee, under a will, authorized to sell 
stocks constituting a trust fund and to in- 
vest the proceeds will be chargeable with a 
failure to sell stock at the “peak price” only 
where he fails to exercise “sound discretion 
and good judgment.” Creed v. McAleer, 
Mass., 175 N. E. Rep. 761, 48 B. L. J. 758. 


Where an executor retains corporate stock, 
pursuaut to the expressed wish of the testa- 
tor, he will not be held responsible for any 
loss, at least to an adult beneficiary who 
has acquiesced in the retention of the stock. 
But, even in such circumstances, the execu- 
tor will be liable to a minor beneficiary. In 
re Garvin’s Will, N. Y., 177 N. E. Rep. 24, 
48 B. L. J. 513. 


§ 396.—Speculation and trade. 


Where a decedent leaves a brokerage ac- 
count, consisting of high grade securities, 
protected by an eighty per cent. margin, 
his administrator is not personally liable 
for the loss occasioned by a sharp decline 
in the market, because he neglected for 
four months to close the account, it appear- 
ing that the administrator acted in good 
faith and on the advice of his broker. In 
re Lazar’s Estate, 247 N. Y. Supp. 230, 
48 B. L. J. 457. 


§ 397.—Continuing decedent’s business. 

An administrator who, without authority 
from the court, continues a decedent’s busi- 
ness, cannot bind the estate for goods which 
he buys in the conduct of the business, but 
is himself personally liable for the price. 
Marshall Field & Co. v. Himelstein, Mich., 
235 N. W. Rep. 181, 48 B. L. J. 470. 


§ 402.—Liability for loss. 


An administrator is not liable for the 
loss of estate funds through the failure of 
the bank in which they are deposited where, 
at the time of the deposit, neither he nor 
anyone else had any misgivings regarding 
the solvency of the bank. In re Kruger’s 
Estate, 252 N. Y. Supp. 688, 48 B. L. J. 


957. 


An administrator depositing estate funds 
in a bank and taking therefor a time certifi- 
cate did not become liable to the estate or 
those interested in it upon the failure of 
the bank, where it appeared that there was 
a general banking custom in the community 
to disregard any distinction in form be- 
tween time and demand certificates of de- 


posit and to pay a time certificate, with- 
out interest, upon demand before maturity. 
Jones v. O’Brien, S. Dak., 235 N. W. Rep. 
654, 48 B. L. J. 981. 


A trust company, acting as executor of 
a will and authorized to sell the testator’s 
real estate, was held liable where, in making 
a sale, it neglected to make the sale binding 
on the purchaser by securing a written 
memorandum of the sale from him. Mel- 
heiser v. Central Trust Co., Ky., 36 S. W. 
Rep. (2d) 377, 48 B. L. J. 419. 


FORGED PAPER 


§ 419. Forged paper in general. 

Where a bank collects checks on which 
the payees’ indorsements were forged and 
the proceeds are claimed by the drawer and 
the payees, the bank may pay the fund into 
court and interplead the claimants. Gaudy 
v. Corn Exchange Bank Trust Co., 249 
N. Y. Supp. 139, 48 B. L. J. 649. 


The defendant bank delivered bonds be- 
longing to the plaintiff on a certificate bear- 
ing a forgery of the plaintiff’s signature 
and a bank guaranty of the signature, which 
had been obtained by fraud. The bank 
had the genuine signature of the plaintiff 
in its files and a comparison would have 
disclosed that the signature on the certifi- 
eate was a forgery. The bank was found 
guilty of negligence in delivering the bonds 
and was held liable for their value. Palmer 
v. Wells Fargo Bank & Union Trust Co., 
Calif., 293 Pac. Rep. 93, 48 B. L. J. 44. 


§ 423. Drawee may not recover money paid 
on check bearing forged signature— 
Where check cashed for stranger. 
A collecting bank’s guaranty of prior in- 
dorsement is not a voucher for the genuine- 
ness of the signature of the drawer of the 
check. Where a drawee bank pays a forged 
check purporting to be a check of one of 
its depositors it is guilty of negligence 
which precludes it from recovering from the 
collecting bank even though the collecting 
bank was negligent in failing to require 
identification of the person presenting the 
check. First Nat. Bank v. First Nat. Bank, 
Texas, 37 S. W. Rep. (2d) 802, 48 B. L. 
J. 545. 


A drawee bank, which pays a check know- 
ing that the signature is not the genuine 
signature of the depositor but believing that 
the check has been signed by the depositor’s 
son, who has authority to sign checks for 
the depositor, cannot recover the money 
from the bank at which the check was 
eashed, even though the latter cashed the 
check for a stranger without requiring iden- 


THE BANKING LAW JOURNAL 


tification. Bank of Pulaski v. Bloomfield 
State Bank, Iowa, 232 N. W. Rep. 124, 48 
B. L. J. 90, superseding 226 N. W. Rep. 
119, 46 B. L. J. 722. 


§427. Drawee allowed to recover money 
paid on check bearing forged signa- 
ture— Where check cashed for 
stranger. 

When a bank cashes a check for a 
stranger without inquiry and without re- 
quiring identification and, after the check 
has been paid by the drawee, it is discovered 
that the drawer’s signature is a forgery, 
the cashing bank will be liable to the 
drawee for the amount. Louisa National 
Bank v. Kentucky National Bank, Ky., 39 
S. W. Rep. (2d) 497, 48 B. L. J. 787. 


§ 429. Liability of drawee bank to drawer 
where check paid on forged indorse- 
ment. 

A pay roll clerk added to the pay roll 
the names of persons not in her employer’s 
employ, forged the payees’ indorsements on 
checks payable to such persons and cashed 
them, altering the cost accounts to cover 
her fraud. In an action against the bank 
which paid the checks to recover the amount 
thereof it was held that it was for the jury 
to decide whether the employer was negli- 
gent in not having a complete audit of its 
affairs made upon discovering that its 
manufacturing costs were rising rapidly 
without apparent reason. Detroit Piston 
Ring Company v. Wayne County & Home 
Savings Bank, Mich., 233 N. W. Rep. 185, 
48 B. L. J. 83. 


The mere fact that the drawer of checks 
does not discover the fact that they were 
paid on forged indorsements does not con- 
stitute negligence relieving the drawee bank 
from liability in paying the checks. Stuy- 
vesant Credit Union v. Manufacturers’ Trust 
Co., 245 N. Y. Supp. 39, 48 B. L. J. 152. 


Where an employee submits checks to his 
employer for signature, which checks do not 
represent debts actually owing, and forges 
the payees’ indorsements and collects the 
checks, the drawee bank will be.liable to 
the employer, in the absence of negligence 
on his part. United States Cold Storage 
Co. v. Central Manufacturing District Bank, 
Tll., 175 N. E. Rep. 825, 48 B. L. J. 590. 


§ 432. Drawee bank may recover money 
paid on forged indorsement. 

Where the United States paid Victory 

notes to the defendant bank and, promptly 

upon discovering that the payees’ indorse- 

ments were forgeries, notified the defendant, 

the government was held entitled to recover 


xiii 


4 
= 


xiv THE BANKING LAW JOURNAL 


the amount of the notes from the defendant 
upon its implied warranty of genuineness. 
Ladd & Tilton Bank v. United States, 43 
Fed. Rep. (2d) 665, 48 B. L. J. 159. 


A bank which collects a check on a 
forgery of the payee’s indorsement is liable 
to the drawee bank, notwithstanding the 
fact that a year before the forger per- 
petrated a check fraud on the drawee which 
the latter did not discover. Real Estate- 
Land Title & Trust Co. v. United Security 
Trust Co., Penna., 154 Atl. Rep. 593, 48 
B. L. J. 658. 


A bank which pays a check, bearing a 
forgery of the payee’s indorsement, is liable 
to its depositor for the amount but may 
recover the amount from the bank which 
collected the check. The fact that the 
drawer did not discover the fraud and re- 
port it to the bank until three months after 
the check was paid will not prevent a re- 
covery by the bank. Cosmopolitan State 
Bank v. Lake Shore Trust & Savings Bank, 
Ml., 175 N. E. Rep. 583, 48 B. L. J. 550. 


A drawee bank which pays a check bear- 
ing a forged indorsement may recover the 
money from the bank to which it was paid. 
First National Bank v. Federal Reserve 
Bank, Mont., 294 Pace. Rep. 1105, 48 B. L. 
J. 326. 


Where checks bearing forged indorse- 
ments are deposited in a bank, the bank, 
upon discovering the forgeries, may charge 
the amounts of the checks against the de- 
positor’s account, or, if the amount is in- 
sufficient for that purpose, may recover the 
amount from the depositor. Becker v. 
Bronx County Trust Co., 246 N. Y. Supp. 
167, 48 B. L. J. 286. 


§ 433.—Drawer’s negligence no defense 
against drawee. 

Where checks have been paid upon 
forgeries of the payees’ indorsements and 
the drawee bank sues the collecting bank, 
the latter cannot use as a defense the fact 
that the drawer of the checks was negli- 
gent in drawing them in such manner as 
to facilitate the forgeries. The fact that 
the drawee bank may not be liable to the 
drawer of the checks, does not affect the 
liability of the collecting bank to the 
drawee bank. Fallick v. Amalgamated 
Bank of New York, 249 N. Y. Supp. 238, 
48 B. L. J. 583. 


§ 438.—Drawee’s duty to give notice upon 
discovering forged indorsement. 

A delay on the part of the drawee in 

giving notice of the forged indorsement to 


the collecting bank does not affect the 
drawee’s right to recover, where it happens 
that the person who forged the indorsement 
was insolvent. First Nat. Bank v. Federal 
Reserve Bank, Mont., 294 Pac. Rep. 1105, 
48 B. L. J. 326. 


§ 439. Depositor’s duty to examine re- 
turned vouchers and report irregu- 
larities to bank. 


Where a depositor’s clerk forges his sig- 
nature as drawer on checks and the de- 
positor fails to discover the forgeries over 
a long period of time, because he permits 
the clerk to check up his bank statements, 
the bank will nevertheless be liable if it 
appears that the bank was negligent in pay- 
ing the checks. Wussow v. Badger State 
Bank, Wisc., 234 N. W. Rep. 720, 48 B. L. 
J. 391. 


Where a bank pays a series of checks 
upon which the signatures of the depositor 
are forged, the loss falls on the depositor 
if his negligence in failing to examine the 
bank’s statements and so discover that 
checks were being forged against his ac- 
count was the cause of the loss. If the 
bank’s negligence in failing to discover that 
the signatures on the checks were forgeries 
caused the loss, it must bear the loss. South- 
west National Bank of Dallas v. Under- 
wood and Wood, Texas, 36 S. W. Rep. (2d) 
141, 48 B. L. J. 339. 


A drawee bank which pays checks on which 
the indorsement of the payee is missing 
cannot charge them against the drawer’s 
account; the drawee may, however, recover 
the amount from a bank by which the checks 
were presented and collected. City Trust 
Co. v. Botting, 248 N. Y. Supp. 204, 48 
B. L. J. 609. 


§ 440.—Passbook rule. 


A direction on a bank’s monthly state- 
ment to examine it at once and a provision 
that if no error is reported in ten days the 
account will be considered correct is not 
binding on the depositor unless the bank 
can show that it was called to his attention. 
Sommer v. Bank of Italy Nat. Trust & 
Savings Assoc., Calif., 293 Pac. Rep. 99, 
48 B. L. J. 46. 


§ 444.—Depositor not required to look for 
forged indorsements. 


. A depositor is under no duty to inspect 
returned checks for irregularities in in- 
dorsements, as, for instance, checks on which 
the payee’s indorsement does not appear. 
City Trust Co. v. Botting, 248 N. Y. Supp. 
204, 48 B. L. J. 609. 
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The Michigan statute (§ 8041 Compiled 
Laws 1915), which provides that a bank 
shall not be liable to a depositor for the 
payment of a forged or raised check unless, 
within three months after the voucher is 
returned to the depositor, he gives notice 
of the payment to the bank, does not apply 
to checks bearing forged indorsements. 
Where a depositor upon receiving monthly 
statements and canceled checks signs a 
receipt stating that all paid checks, notes, 
and vouchers as listed on the statements 
are accepted as genuine and correct unless 
notice to the contrary is given within ten 
days and where the statements contain a 
notice that if no error is reported in 
ten days the account will be considered 
correct, the signing of the receipt and the 
giving of the notice do not discharge the 
bank from liability for payment of checks 
bearing indorsements subsequently found to 
have been forged. Detroit Piston Ring 
Company v. Wayne County & Home Savings 
Bank, Mich., 233 N. W. Rep. 185, 48 B. L. 
J. 83. 


§ 445.—Depositor’s duty to give notice upon 
discovering forged indorsement. 

Where a statement of August transactions 
is given to a depositor not later than Sep- 
tember 10 a notification to the bank about 
the middle of September that some of the 
checks were forged is given in sufficient 
time. Sommer v. Bank of Italy Nat. Trust 
& Savings Assoc., Calif., 293 Pace. Rep. 99, 
48 B. L. J. 46. 


§ 453. Check delivered to impersonator— 
rights of drawee bank. 

Where a person draws a check to the order 
of an impostor and delivers it to the im- 
postor and a third person forges the payee’s 
name and collects the check, the drawee 
bank will be liable for the amount to the 
drawer. National Metropolitan Bank v. 
Realty Appraisal & Title Co., 47 Fed. Rep. 
(2d) 982, 48 B. L. J. 629 


§458. Ratification of forgery. 


Where an employee has forged checks 
against his employer’s account and been 
dismissed, the re-employment of him and 
the acceptance of partial restitution from 
him does not constitute a ratification pre- 
eluding the employer from recovering the 
balance of the money paid on the forged 
checks. Sommer v. Bank of Italy Nat. 
Trust & Savings Assoc., Calif., 293 Pae. 
Rep. 99, 48 B. L. J. 46 


GIFTS 


§ 466. Gifts of securities. 


Where the purchaser of bonds has them 
registered in the name of a donee, but keeps 


them in his safe-deposit box for his con- 
venience in collecting accruing interest dur- 
ing his lifetime, a complete delivery of the 
bonds to the donee is effected, rendering the 
gift effective. The delivery may be estab- 
lished by the declarations of the donor that 
the bonds were a gift to the donee. In re 
Dayton’s Estate, Nebr., 237 N. W. Rep. 
303, 48 B. L. J. 882. 


Where the owner of bonds, transferable 
by delivery, deposits them with a bank, with 
instructions to deliver them, at his death, 
to his grandchildren, there is a valid gift 
of the bonds, although the donor collects 
the interest during his lifetime, and delivery 
to the donees is postponed until the donor’s 
death. Clough v. First National Bank of 
Paw Paw, Mich., 236 N. W. Rep. 790, 48 
ds 


§ 467. Gifts of bank deposits. 

One who claims the deposit of a decedent 
on the ground that the decedent made a gift 
of such deposit during his lifetime has the 
burden of proving that such gift was made. 
Knight v. Mears, Va., 159 S. E. Rep. 119, 
48 B. L. J. 875. 


GUARANTY 


§ 468. Guaranty in general. 


The directors of a bank, who in order to 
retain a deposit executed a bond guarantee- 
ing that the bank would “at all times” pay 
on the order of the plaintiff’s agent any and 
all sums on deposit, were held liable for the 
amount of a check drawn by the plaintiff’s 
agent in the plaintiff’s name and payable 
to the plaintiff where the check was returned 
unpaid because of the bank’s failure. Delay 
on the part of the plaintiff in depositing the 
check did not relieve the bank from its 
obligation to pay the check, and did not 
discharge the directors from liability. 
Travelers’ Building & Loan Assoc., v. Haw- 
kins, Ark., 34 S. W. Rep. (2d) 474, 48 
B. L. J. 290. 


§ 471. Construction of contract of guaranty. 


A person who signs a guaranty of pay- 
ment of a nonnegotiable note containing no 
acceleration clause is not liable on a 
negotiable note containing an acceleration 
clause, executed subsequent to the execution 
of the guaranty and attached thereto. North 
American Bond & Mortgage Co. v. Twohy, 
Wash., 293 Pac. Rep. 717, 48 B. L. J. 195. 


A contract of guaranty reading, “We 
hereby jointly and severally guarantee,” 
ete., which is signed by only one person, is 
binding on that person where it does not 
appear that his intention was to become 
liable only in the event that the guaranty 
was signed by others. Bank of United 


| 
: 4 
| 
| 


xvi 


States v. Chemical Bank & Trust Co., 246 
N. Y. Supp. 595, 48 B. L. J. 110. 


HOLDERS IN DUE COURSE 


Holder must take without notice of 
defect. 


One who purchases trade acceptances with 
knowledge of the fact that they were 
obtained from the aeceptor by fraud cannot 
enforce them against the acceptor. Traders’ 
Security Co. v. Pennington, Ky., 32 S. W. 
Rep. (2d) 713, 48 B. L. J. 70. 


§ 482. 


§ 484.—Receiving paper belong to principal 
in payment of agent’s debt. 

Where a bank lends money to the employee 
of a brokerage firm and receives in pay- 
ment a check signed by the brokerage firm 
as drawer, the employee having no authority 
to make such use of the firm’s funds, the 
bank is liable to the firm for the amount. 
Paine v. Sheridan Trust & Savings Bank, 
Ill., 174 N. E. Rep. 368, 48 B. L. J. 314. 


§ 496. Holder must take for value—Credit- 
ing proceeds to customer’s account. 
A bank in which a check is deposited for 
collection and which, before the collection 
is made, permits the depositor to draw 
against the credit, is a holder in due course 
of the check. The fact that the deposit 
slip which accompanies the deposit provides 
that items are credited “subject to actual 
payment” is immaterial. MeAuley v. Morris 
Plan Bank, Va., 156 S. E. Rep. 418, 48 B. 
L. J. 344. 


§500. Rights of holder in due course. 


The holder in due course of trade accept- 
ances can enforce them as against a defense 
of fraud set up by the acceptor. Harris v. 
Sainsbury, Idaho, 298 Pac. Rep. 360, 48 
B. L. J. 836. 


A bank which, in the usual course of busi- 
ness, cashes a check may enforce it against 
the drawer where it appears that the check 
was indorsed in blank by the payee and was 
then lost by or stolen from him. Farmers’ 
State Bank of Dickinson v. Koffler, N. Dak., 
232 N. W. Rep. 307, 48 B. L. J. 187. 


§ 506. Person deriving title through holder 
in due course. 

Stockbrokers who sold negotiable coupon 
bonds for a customer and paid over the pro- 
ceeds, upon discovering later that the bonds 
had been stolen, replaced the stolen bonds 
with others and the surety company which had 
insured the owner made good the amount. 
It is held that the stockbrokers were entitled 
to the bonds under section 97 of the New 
York Negotiable Instruments Law (section 
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58 of the Uniform Act) which provides that 
one who derives his title through a holder 
in due course and is not a party to any 
fraud affecting the instrument, has all the 
rights of a holder in due course. Gruntal 
v. National Surety Co., N. Y., 173 N. E. 
Rep. 682, 48 B. L. J. 251, 281. 


INDORSEMENTS 


Capacity in which party signing is 
liable—indorser. 

Where two persons sign a note upon its 
face, below the body of the instrument, and 
a third person signs his name on the back 
of the note, before delivery, the persons 
signing on the face, contending that they 
are only accommodation indorsers, have the 
burden of proving that the person signing 
on the back is in fact the maker and that 
they are liable only as indorsers. Raleigh 
Banking & Trust Co. v. York, N. C., 155 
S. E. Rep. 263, 48 B. L. J. 309. 


§ 529. 


INSURANCE 
§ 558. Liability on policies. 

A policy insuring against pay roll losses 
by robbery “from the care or custody of 
any employee of the assured, while acting 
as messenger or paymaster, and while receiv- 
ing, handling, conveying and distributing 
the same, to and from and within such place 
or places as may be directed by the assured,” 
covers the robbery of pay roll money from 
a locked empty conference room in the plant 
of the assured. International Harvester Co. 
v. National Surety Co., 44 Fed. Rep. (2d) 
746, 48 B. L. J. 275, Reversing 39 Fed. 
Rep. (2d) 956, 47 B. L. J. 766. 


A bank which holds a policy insuring it 
against loss by holdup of money in transit 
can recover where money, received by an 
employee of the bank at a customer’s office 
for deposit, is stolen from the employee 
while on his way to the bank, even though 
a statute (§11799, Revised Statutes of 
Missouri, 1919) provides that no trust com- 
pany shall maintain a branch office or 
receive deposits or pay checks except in its 
own banking house. State ex rel. American 
Surety Company v. Haid, Mo., 30 S. W. 
Rep. (2d) 100, 48 B. L. J. 171. . 


A policy protecting a bank from loss by 
burglary of money or securities from its 
safe or vault by persons who have made 
forcible entry “by the use of tools, explos- 
ives,” etc., does not cover a case where 
burglars compel the bank’s teller to open the 
vault by hitting him over the head with the 
butt of a revolver and threatening to shoot 
him. The “tools” meant by a clause of this 
kind are the tools, such as drills, jimmies, 
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ete., which burglars ordinarily use to effect 
a forcible entry into a vault or safe. Sturgis 
National Bank v. Maryland Casualty Co., 
Mich., 233 N. W. Rep. 367, 48 B. L. J. 


When a broker delivers securities to a 
prospective customer and the latter absconds 
without paying for them the act constitutes 
larceny within the meaning of a policy 
of indemnity insurance and the loss is 
covered by the policy. Hanson v. National 
Surety Co., N. Y., 177 N. E. Rep. 475, 48 
B. L. J. 680. : 


A policy insuring against the loss of 
bonds “through . robbery, holdup or 
theft by any person whomsoever, while the 
property is in transit,’ does not protect the 
insured where it appears that the insured’s 
messenger left certain bonds at the office 
of a purchaser and returned later to get a 
certified check, when he found that the pur- 
chaser had absconded with the bonds. Han- 
son v. National Surety Co., 246 N. Y. Supp. 
357, 48 B. L. J. 238. 


New Bank Robbery Insurance Policy—an 
article. 48 B. L. J. 685. 


INTEREST 


§ 564. Interest on deposits. 


Where a bank purchasing county road 
and bridge bonds agreed to pay the county 
interest at 4 per cent. on daily balance 
left in the bank while the work was being 
constructed, in addition to the amount in 
the original bid, the bank was liable for 
interest on the funds remaining in the bank 
although transferred on the bank’s books 
to the state highway commission to match 
federal aid. Perry County v. Hazard Bank 
& Trust Co., Ky., 36 S. W. Rep. (2d) 868. 
48 B. L. J. 803. 


LETTERS OF CREDIT 


§579. Letters of credit. 


Where a bank by reason of insolvency be- 
comes unable to perform a letter of credit 
agreement to accept and honor a draft drawn 
against the credit and the person at whose 
instance the letter of credit was issued 
pays the draft supra protest, the bank has 
no eause of action against such person on 
his agreement to provide funds to meet the 
draft. Bank of United States v. Seltzer, 
251 N. Y. Supp. 637, 48 B. L. J. 861. 


LIBEL AND SLANDER 


§ 581. Libel and slander. 

An action for damages for libel can be 
founded on a statement in a will to the 
effect that the testatrix did not recognize a 
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named legatee as a “descendant of my 
blood.” Hendricks v. Citizens’ & Southern 
National Bank, Ga., 158 S. E. Rep. 915, 48 
B. L. J. 683. 


A letter by a banker, in answer to an 
inquiry concerning a lawyer, to the effect 
that the lawyer has previously filled the 
position of district attorney with fair credit 
and satisfaction, that he has not gotten 
along very well since, that he claims to 
have lost some money in the oil business, 
that the writer’s bank has charged off some 
of his notes as uncollectible and that the 
writer would suggest rather conservative 
dealings with him, is not libelous per se 
(standing by itself alone) and imposes no 
liability on the writer unless special damages 
are alleged and proved. Rachels v. Deener, 
Ark., 33 S. W. Rep. (2d) 39, 48 B. L. J. 
264. 

LIEN AND SET-OFF 


Bank’s Lien or Right of Set-Off Against 
Depositor 


§ 582. Lien and set-off in general. 

In an action by trustees of a bankrupt 
depositor against an insolvent bank for a 
deposit, notes representing debts of the 
bankrupt to the bank due at the time of 
adjudication of bankruptcy, two months 
after the bank closed, should be allowed as 
set-off. Crown v. Stotts City Bank, Mo., 38 
S. W. Rep. (2d) 722, 48 B. L. J. 745. 


§ 608. Unmatured debt of depositor. 

Where a bank deposit is garnisheed by a 
creditor of the depositor, the bank cannot 
set off the deposit against an unmatured 
note of the depositor held by it, unless it 
appears that the depositor is insolvent. A 
stipulation in a note, made by a depositor. 
and held by the bank, that the bank shall 
have a lien on the depositor’s general deposit 
is ineffective because money on deposit in 
a general account belongs to the bank. 
United Bank & Trust Co. v. Washburn & 
Condon, Ariz., 292 Pace. Rep. 1025, 48 
B. L. J. 145. 


§ 610. Set-off against unmatured debt by 
agreement. A 

Where a depositor agrees with his bank 
that, upon the entry of a judgment against 
him or a levy under execution upon his 
property, the bank shall have the right 
immediately to apply his deposit to the 
satisfaction of any debt owing by him to 
the bank, whether due or not, and a judg- 
ment creditor of the depositor has a receiver 
appointed for his property, who makes a 
demand on the bank for the deposit before 
the bank actually exercises its right to apply 
the deposit, the receiver will be entitled to 
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the deposit. Samuels v. Public National 
Bank & Trust Co., 251 N. Y. Supp. 671, 48 
B. L. J. 915. 


§ 611. Unmatured debt of insolvent per- 
son. 

A bank which holds an unmatured note 
of a depositor at the time of his becoming 
bankrupt, may not apply the deposit to pay- 
ment of the note prior to an adjudication 
of bankruptcy. Rogosin v. City Trust Co., 
N. J., 151 Atl. Rep. 834, 48 B. L. J. 181. 


§ 616. Effect of death of depositor. 


Where the bank deposit of a deceased per- 
son is attached in a proceeding to recover 
funeral expenses, the bank will not be per- 
mitted to apply the deposit to the satisfac- 
tion of an unmatured note of the depositor, 
where it does not appear that the decedent’s 
estate is insolvent. Polkowitz v. Goldberger, 
N. J., 156 Atl. Rep. 1, 48 B. L. J. 951. 


SET-OFF AGAINST INSOLVENT BANK 


§621. Depositor’s right of set-off. 


Where funds belonging to an estate which 
owes no debts are on deposit in an insolvent 
bank, the sole legatee of the estate is en- 
titled to set off the deposit against his in- 
debtedness to the bank on a promissory note. 
Advance Exchange Bank v. Baldwin, Mo., 
31S. W. Rep. (2d) 96, 48 B. L. J. 234. 


§ 626. Right of holder of certificate of 
deposit or certified check. 

Upon the insolvency of a bank, one who 
is indebted to the bank upon a promissory 
note cannot set off against such liability 
the amount of certificates of deposit issued 
by the bank, which were assigned to him 
after the insolvency. Sloss v. Taylor, Ark., 
34 S. W. Rep. (2d) 231, 48 B. L. J. 407. 


LOAN AND DISCOUNT 


§ 631. Excessive loans. 


A borrower from a bank cannot escape 
payment on the ground that the bank had no 
legal right to make the loan. Brown v. 
Stotts City Bank, Mo., 38 S. W. Rep. (2d) 
722, 48 B. LL. J. 745. 


MATURITY 


§ 643. Construction of note with reference 
to time of maturity. 


A note provided that interest should be 
payable monthly together with instalments 
of not less than $200 on the principal and 
that in case of default in payment of 
principal or interest for ten days after de- 
mand the entire balance should become due 
and payable at the election of the holder 
without notice. It was held that the owner 
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of the note could declare the entire amount 
due upon ten days’ default, even though 
previous instalments of interest and prin- 
cipal had been accepted after they became 
due. Righetti v. Monroe, Lyon & Miller, 
Ine., Calif., 293 Pac. Rep. 114, 48 B. L. J. 
127, 

MONEY ORDERS 


§661. Telegraph money orders. 


A telegraph company is not liable in pay- 
ing money to an impostor, where identifica- 
tion was waived by the sender, although the 
payment was made at an office of the tele- 
graph company other than the one to which 
he remitted. John Breuner Company v. 
Western Union Telegraph Company, Calif., 
291 Pac. Rep. 445, 48 B. L. J. 256. 


Where money is paid to a bank for trans- 
mission by telegraph and transmission is 
delayed as a result of the failure of the 
telegraph company’s messenger to deliver at 
the company’s office the telegram of trans- 
mission which he received from the bank, 
the bank is not responsible for a loss which 
is occasioned thereby. Helfend v. California 
Bank, Calif., 299 Pac. Rep. 104. 48 B. L. 

MORTGAGES 


Chattel Mortgages 


§ 674. Description of mortgaged property. 

A chattel mortgage describing the mort- 
gaged property as three horses and “all 
other cattle owned by me,’ though properly 
recorded, will not protect the mortgagee 
against mortgagees subsequently recording 
mortgages covering the same property for 
the reason that the description of the cattle 
in his mortgage is insufficient to put subse- 
quent lienors on notice as to his rights. First 
State Bank of Kingsville v. First State 
Bank of George West, Tex., 32 S. W. Rep. 
(2d) 378, 48 B. L. J. 95. 


§ 677. Mortgage of stock of merchandise. 

The provision of the Civil Code of Georgia 
1910, § 3256, that a mortgage “may cover 
a stock of goods, or other things in bulk, 
but changing in specifics, in which case the 
lien is lost on all articles disposed of by 
the mortgagor up to the time of foreclosure, 
and attaches to the purchases made to sup- 
ply their place,” applies to a bill of sale 
of a stock of merchandise. A bill of sale 
describing the merchandise as being located 
in a specified building may remain effective 
after the removal of the merchandise to an- 
other building. A provision that the mer- 
chandise will not be removed without the 
written consent of the transferee may be 
waived by the latter. Hardwick Bank & 
Trust Co. v. McFarland, 43 Fed. Rep. (2d) 
807, 48 B. L. J. 156. 
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NATIONAL BANKS 
Transfer by bank in failing condition 


The transfer of notes by a national bank 
in a failing condition with a view to the 
preference of one creditor over another, is 
void under section 5342, U. S. Revised 
Statutes (12 USCA 91) even though the 
transferee had no knowledge of the condi- 
tion of the bank. Bodley v. Bowman, Kans., 
293 Pac. Rep. 740, 48 B. L. J. 123. 


NEGLIGENCE 


§ 724. Liability for negligence. 

Certified public accountants who errone- 
ously certify a balance sheet to be correct 
may be liable to persons who sustain a loss 
through lending money in reliance on the 
balance sheet, if fraud on the part of the 
accountants is shown. Negligence on the 
part of the accountants may be so gross as 
to warrant an inference of fraud even 
though they believed the balance sheet to 
be correct. Ultramares Corporation v. Touche, 
N. Y., 174 N. E. Rep. 441, 48 B. L. J. 342, 
reversing 243 N. Y. Supp. 179, 47 B. L. J. 
901. 


A trust company acting as trustee under 
a will is liable in damages to a painter, 
who is injured as a result of a defective 
window sash on a building belonging to the 
estate. Streicher v Mercantile Trust Co., 
Mo., 31 S. W. Rep. (2d) 1065, 48 B. L. J. 
178. 


NEGOTIABILITY 


Stipulations in general not affecting 
negotiability. 

A check is not rendered non-negotiable by 
the following memorandum on the back: 
“The original endorser certifies that he is 
the owner of the commodity for which this 
check is given and has full authority to sell 
same.” P. J. Williams Industries v. First 
State Bank, Texas, 38 S. W. Rep. (2d) 1109, 
48 B. L. J. 776. 


§ 731. 


The words “for unfinished work on build- 
ing,” appearing on the face of a promissory 
note, do not affect its negotiability. Cin- 
einnati Brush & Mop Mfg. Co. v. Weber, 
Ohio, 172 N. E. Rep. 568, 48 B. L. J. 51. 


§ 735. Recital of consideration. 


The negotiability of a note is not affected 
by the following memorandum on the back: 
“Accepted in full payment for balance due 
as per contract dated June 18, 1930.” Perth 
Amboy Trust Co. v. Modern School Associa- 
tion of North America, N. J., 154 Atl. Rep. 
418, 48 B. L. J. 638. 
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§ 738. Instruments secured by mortgage or 


deed held negotiable. 


Under the California statute, Laws of 
1923, chapter 98, a bond, otherwise nego- 
tiable, is not rendered nonnegotiable by a 
recital that it is secured “hy a trust in- 
denture of even date herewith executed and 
delivered by the company to Union Trust 
Company of San Francisco . . . as 
trustee of the trusts therein declared, . . .” 
Siedenhauer v. Bank of California National 
Assoc., Calif., 294 Pac. Rep. 1062, 48 B. L. 
J. 533. 


§ 753. Instrument must be certain as to 
time of payment—Provisions relat- 
ing to security. 

A promissory note is not rendered non- 
negotiable by a provision that in case of 
depreciation in the market value of any 
security pledged as collateral the maker 
should deposit on demand additional col- 
lateral so that the market value should always 
be at least twenty per cent. more than the 
amount of the note, and that upon the 
maker’s failure to deposit such additional 
security the note should at the option of 
the holder be deemed to be due and payable. 
Sommers v. Goulden, Okla., 294 Pac. Rep. 
175, 48 B. L J. 293. 


NOTARIES 


Acknowledgment before stockholder 
of interested corporation invalid. 


A wife’s acknowledgment of a mortgage 
of homestead taken before a notary who is 
an official and stockholder of the mortgagee 
bank is void, and the mortgage is invalid 
under direct attack. Becker Roofing Co. 
v. Farmers’ & Merchants’ Bank of Pied- 
mont, Ala., 134 So. Rep. 635, 48 B. L. J. 
705. 


§ 782. 


§ 790. Acknowledgments or affidavits taken 
over telephone. 

An acknowledgment of a mortgage taken 
over the telephone is valid. Abernathy v. 
Harris, Ark., 34 S. W. Rep. (2d) 765, 48 
B. L. J. 431. 


NOTICE OF DISHONOR 


§ 838. Failure to give notice excused. 


Failure to give notice of dishonor to one 
of the indorsers of a note does not release 
him where it appears that the parties to 
the note had agreed among themselves that 
all should be equally bound, thus making 
him in effect primarily liable and therefore 
not entitled to notice of dishonor. Madison 
County Trust & Deposit Co. v. Smith, 249 
N. Y. Supp. 410, 48 B. L. J. 693. 
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§851. Waiver of notice. 


The payees of a promissory note bearing 
on the back a printed waiver of protest, 
demand and notice of nonpayment, who in- 
dorse the note to a third party without 
striking out the waiver are bound by the 
waiver and are not entitled to notice of dis- 
honor. Kreneridk v. Horton, Mich., 235 
N. W. Rep. 810, 48 B. L. J. 615. 


OFFICERS OF BANKS 


§ 866. Liability of bank for acts of presi- 
dent. 


Where the president, or other executive 
officer of a bank, invests a depositor’s money 
with the latter’s consent, the bank cannot 
be held liable for losses which may be sus- 
tained. Downing v. Lane County State & 
Savings Bank, Ore., 290 Pac. Rep. 236, 48 
B. L. J. 62. 


§ 868. Authority of cashier. 


One who permits the cashier of a bank to 
settle an obligation with him, using there- 
for funds which he knows or should know 
belong to the bank, can be compelled to 
return the money even though he acts in 
entire good faith. Schwenker v. Parry, 
Wis., 236 N. W. Rep. 652, 48 B. L. J. 760. 


A bank’s by-law to the effect that the 
cashier shall not purchase any evidence of 
debt amounting to more than $500 without 
the approval of the board of directors is 
valid and is violated by the cashier’s act 
in exchanging real estate mortgages held by 
the bank, aggregating $30,000, all but one 
being for more than $500, for certificates 
of deposit issued by the bank and in agree- 
ing to repurchase the mortgages “as fast as 
we are able.” Such an agreement would be 
beyond the powers of the cashier even if 
there were no by-law and is also void as 
against public policv. Hawkins Realty Co. 
v. Hawkins State Bank, Wis., 236 N. W. 
Rep. 657, 48 B. L. J. 671. 


§ 883. Liability of bank for cashier’s act. 


Where the cashier of a bank, without 
authority, loans a depositor’s money to a 
firm in which the cashier is a member and 
the depositor later accepts a payment on 
account from the firm and makes no com- 
plaint to the bank for more than a year 
after learning the state of his account, the 
bank will not be liable to the depositor for 
the loss sustained. Bank of Occoquan, Inc., 
v. Bushey, Va., 157 S. E. Ren. 764, 48 B. L. 
J. 482. 


Where a depositor in a bank constitutes 
the bank’s cashier his agent to make loans 
for him, the depositor cannot subsequently 
hold the bank liable for losses which result. 
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Bank of Occoquan, Inc. v. Davis, Va., 156 
S. E. Rep. 367, 48 B. L. J. 454. 


§ 903. Liability of directors generally. 

Where the directors of a bank, pursuant 
to authority contained in the by-laws, select 
a banking institution of good reputation 
and standing to act as financial agent for 
their bank in making loans, the directors will 
not be responsible for losses incurred 
through such loans made by such financial 
agent. Mobley v. Faulk, Ga., 156 S. E. 
Rep. 40, 48 B. L. J. 331. 


In the absence of a statute or a provision 
in a bank’s charter the directors of a bank 
are not liable to one who depcsited bonds 
with the bank for safe-keeping, which bonds 
were wrongfully pledged by an officer of the 
bank to secure a loan made to the bank. 
Cormick v. Weir, Ia., 249 N. W. Rep. 245, 
48 B. L. J. 765. 


§904. Liability for excessive or improper 
loans. 


The officers and directors of a bank who 
knowingly purchase worthless paper with the 
bank’s funds and allow stockholders to bor- 
row in excess of fifty per cent. of the bank’s 
capital stock (contrary to the South Dakota 
Revised Code, §§ 8980, 8990) are personally 
liable for any loss resulting. Smith v. 
Harrison, S. Dak., 235 N. W. Rep. 123, 48 
B. L. J. 452. 


§ 912.—Liability for receiving deposits when 
bank insolvent. 

Directors who permit the receipt of 
deposits at a time when they know, or should 
know, that the bank is insolvent or in a 
failing condition, will be held liable directly 
to the depositors. Ellett v. Newland, La., 
132 So. Rep. 761, 48 B. L. J. 508. 


OVERDRAFTS 


§ 932. Rights of bank against depositor 
where account overdrawn. 

The defendant deposited an out-of-town 
check in the plaintiff bank and drew against 
the deposit in favor of another depositor in 
the plaintiff bank, who was given credit for 
the amount. The check deposited by the 
defendant was dishonored, leaving the 
defendant’s account overdrawn. The plain- 
tiff bank was insolvent at the time and 
subsequently failed. It was held that the 
defendant was liable to the receiver for 
the amount of the overdraft. Cunningham 
v. Bunker, 45 Fed. Rep. (2d) 458, 48 B. L. 
J. 416. 


The fraudulent act of the assistant cashier 
of a bank in neglecting to enter overdraft 
checks drawn by a depositor will not pre- 


vent the bank from recovering the amount 
from the depositor upon the bank’s failure. 
Bank of Darlington v. Atwood, Mo., 36 
S. W. Rep. (2d) 429, 48 B. L. J. 422. 


§ 939.—Overdraft by agent. 


Where the agent of an insurance company 
opens an account in a bank in his name as 
agent and draws personal checks on other 
accounts, for which the bank gives him 
either cash or exchange, and such checks are 
returned, they cannot be charged against 
the agent’s accounts to the detriment of the 
imsurance company unless it appears that 
the funds received by the agent were used 
in paying the insurance company’s obliga- 
tions. Life & Casualty Insurance Co. v. 
First National Bank, Miss., 131 So. Rep. 
809, 48 B. L. J. 401. 


§ 955. Criminal liability under various state 
statutes—Georgia. 

The Georgia Bad Check Law (Laws of 
1919, page 216) making the overdrawing 
of a bank account without authority an 
offense, does not violate the provision of the 
Georgia Constitution (art. 1, § 1, par. 21) 
prohibiting imprisonment for debt. Duncan 
V. State, Ga.. 157 S. E. Rep. 670, 48 B. 
L. J. 428. 

PAYMENT 


§ 994. Payment to person other than holder 

Where the acceptor of a draft makes pay- 
ments thereon to the drawer, with the con- 
sent or ratification of the holder of the 
draft, such payments are binding on the 
holder. Morris Plan Industrial Bank v. 
Howell, N. C., 158 S. E. Rep. 203, 48 B. L. 
J. 645. 


§ 1022. Amount of damages recoverable for 
refusing depositor’s check. 

Where a bank dishonors checks drawn on 
it by a woman because garnishment pro- 
ceedings have been started against her hus- 
band, the bank believing that part of the 
money deposited in the woman’s account 
belongs to her husband, and its action is 
due to a mistake of judgment rather than 
to malice, the woman will not be entitled 
to collect punitive damages. Pascagoula 
Nat. Bank v. Eberlein, Miss., 131 So. Rep. 
812, 48 B. L. J. 440. 


§ 1025. Agreement to honor checks. 


A drawee bank’s promise to a bank cash- 
ing a check to pay the amount thereof is 
an original and independent promise to pay 
such sum and does not come under the 
Negotiable Instruments Act nor the statute 
of frauds and therefore need not be in 
writing to be enforceable. First Nat. Bank 
v. Citizens’ Nat. Bank, Texas, 38 S. W. 
Rep. (2d) 648, 48 B. L. J. 707. 


A 
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An agreement by a bank to pay checks 
drawn by a cotton buyer and issued in pay- 
ment for cotton, the buyer agreeing to 
deliver to the bank at the close of each day 
the cotton tickets representing purchases 
made by him during the day, cannot be 
enforced by a person to whom the buyer 
delivered the checks in payment for cotton, 
at least where it does not appear that such 
person received the checks in reliance upon 
the agreement between the bank and the cot- 
ton buyer. Farmers’ & Merchants’ Bank 
v. Talley, Ala., 132 So. Rep. 871, 48 B. L. J. 
611. 


Where a tax collector deposits money in 
his account as tax collector with instructions 
to use the deposit for the payment of a 
certain check, the bank may apply the 
deposit to a debt owing to it by the 
depositor individually, and the bank will not 
be liable to the surety on the tax collector’s 
bond, unless the deposit was made at the 
instance of the surety or under an agree- 
ment with the surety or under the bank’s 
promise to pay the check. American Surety 
Co. v. Bank of Dawson, Ga., 159 S. E. Rep. 
736, 48 B. L. J. 959. 


§ 1026. Check as payment. 

Where the payee of a check deposits it 
and his bank sends it direct to the drawee 
and the latter stamps it paid and charges 
it to the drawer’s account, but fails before 
remitting, the check is paid and the payee 
cannot recover on it or on the original debt. 
State ex rel. Perey v. Cox, Mo., 30 S. W. 
Rep. (2d) 46, 48 B. L. J. 67. 


Under a statute authorizing collecting 
banks to send checks direct to the drawee 
banks, where a check is so forwarded and 
the draft issued in payment of the check 
by the drawee bank remains uncollected 
because of that bank’s failure, the check 
does not constitute payment of the debt for 
which it was given. Holdingford Milling 
Co. v. Hillman Farmers’ Co-op Creamery, 
Minn., 231 N. W. Rep. 928, 48 B. L. J. 204. 


The mailing of a check by a debtor for 
the amount of his indebtedness to the payee 
is not, in the absence of an expressed or 
implied agreement to that effect, a payment 
or discharge of the debt; and the mere fact 
that a creditor accepts a check forwarded 
to him by mail, in one instance, does not 
indicate that he consents that all future 
payments shall be made in that manner. 
Weisberger v. J. G. Corporation, N. J., 151 
Atl. Rep. 612, 48 B. L. J. 150. 


§ 1033. Check “in full” of disputed claim. 


A seller who accepts and cashes a check 
sent by the buyer as payment in full of a 
disputed account is estopped from denying 
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that the account was paid in full and can- 
not thereafter recover the balance of the 
original contract price. Market Produce 
Co. v. Holland, Ark., 38 S. W. Rep. (2d) 
317, 48 B. L. J. 726. 


PLEDGE AND COLLATERAL 


§ 1039. Validity of pledge. 

Where a director of a trust company, 
pledges with another director shares of stock 
in the trust company as security for a loan, 
which shares the law requires the defendant 
to hold unencumbered in order to qualify as 
a director, the pledge cf the stock disqual- 
ifies the defendant as a director but the 
title of the pledgee is nevertheless valid. 
Jennings v. Gallagher, Vt., 152 Atl. Rep. 
802, 48 B. L. J. 539. 


PRESENTMENT FOR PAYMENT 


§ 1055. Necessity for presentment. 


The drawee of a draft, payable at a bank, 
who has accepted the draft, is primarily 
liable thereon and no presentment for pay- 
ment is necessary to charge him with liabil- 
ity. Section 7757, Comp. Okla. St. (§ 87 
of the Uniform Negotiable Instruments 
Act) providing that an instrument payable 
at a bank is equivalent to an order to the 
bank to pay same for the account of the 
principal debtor does not make it necessary 
for the holder to make presentment to the 
bank under the penalty of discharging the 
maker from liability in the event of the 
failure of the bank. Cashion Gin Co. v. 
Reisch, Okla., 289 Pac. Rep. 701, 48 B. L. 
J. 24, 


The holder of a check cannot bring suit 
on it against the drawer without proving 
presentment of the check to the drawee 
bank and refusal to pay or showing some 
legal excuse for nonpresentment. Rodriguez 
& Arieux v. Hardouin, La., 131 So. Rep. 
593, 48 B. L. J. 376. 


§ 1073. Time of presentment of local check. 

Where a check is delivered to the payee 
at the same place where the drawee bank 
is located, it should be presented for pay- 
ment during business hours on the next 
business day; if the holder neglects to 
present it within that time and the drawee 
fails, the drawer will be discharged to the 
extent of any loss sustained as a result of 
the delay. Jaysee Holding Corp. v. Block, 
245 N. Y. Supp. 351, 48 B. L. J. 69. 


PROTEST 


Protest necessary only as to drawers 
or indorsers of foreign bills of ex- 
change. 

The drawer of drafts on banks in a 
foreign country is discharged from liability 


§ 1092. 
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by the failure of holder to present them for 
payment and to have them formally pro- 
tested if not paid. Kardynal v. Grezez- 
inski, Mich., 238 N. W. Rep. 213, 48 B. L. 
J. 966. 


SAFE DEPOSIT COMPANIES 


§1111. Liability of company to customer. 


A bank renting a safe deposit box will 
be liable to the renter for funds wrongfully 
taken therefrom by one of the bank’s 
officers. City Savings Bank & Trust Co. v. 
Pluchel, Ohio, 175 N. E. Rep. 213, 48 B. L. 
J. 528. 

SAVINGS BANKS 


Savings bank held liable for deposit 
paid to party not entitled—Effect 
of by-laws and rules. 


A rule in a savings account passbook 
issued by a trust company to the effect that 
the company will not be liable in making 
payments to any person producing the pass- 
book, will protect the company in paying 
money from an account to a person not 
entitled thereto, provided the company acted 
in good faith and in the exercise of due 
care. Reynolds v. People’s Trust & Guaranty 
Co., N. J., 154 Atl. Rep. 332, 48 B. L. J. 
617. 


§ 1120. 


SIGNATURE 
§ 1126. Form of signature. 


A stamped signature on a notice of claim 
against a corporation is valid. Brooklyn 
City Railroad Co. v. City of New York, 248 
N. Y. Supp. 196, 48 B. L. J. 661. 


STATUTE OF LIMITATIONS 
§ 1139. Action on note. 


The fact that one comaker of a note 
makes a payment thereon does not start the 
Statute of Limitations running again so far 
as his comakers are concerned. Madison 
County Trust & Deposit Co. v. Smith, 249 
N. Y. Supp. 410, 48 B. L. J. 693. 


§ 1147. Action to recover payment on 
forged instrument. 


The New Jersey statute (Pamphlet Laws 
1928, ch. 179, p. 347) providing that a trust 
eompany shall not be liable in paying a 
forged or raised instrument unless the 
depositor gives notice thereof within two 
years, does not apply to a case where the 
statutory period began to run before the 
statute became effective. Reynolds v. Peo- 
ple’s Trust & Guaranty Co., N. J., 154 
Atl. Rep. 332, 48 B. L. J. 617. 


§ 1151. Action against directors of bank. 
The Missouri statute imposing individual 

liability on the officers and directors of a 

bank who receive deposits when the bank 
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is insolvent (Rev. St. 1925, art. 533), 
creates a cause of action for a money 
judgment and the obligation is to pay money 
only. Action is therefore barred by the 
two-year statute of limitations (Rev. St. 
1925, art. 5526, subd. 4). Rose v. First 
State Bank of Paris, Texas, 38 S. W. Rep. 
(2d) 863, 48 B. L. J. 730. 


STOCKS AND STOCKHOLDERS 


§ 165. Stock subscriptions. 


A subscriber to shares of bank stock can- 
not avoid liability, after the failure of the 
bank, by showing that the subscription was 
made under an agreement with the president 
of the bank that the bank would merely 
use his name “as an asset among the masses 
of the people” and that he would not be 
called upon to pay. Industrial Profit Shar- 
ing Bank v. Carlisle, S. C., 155 S. E. Rep. 
149, 48 B. L. J. 41. 


§ 1185. Statutory liability in general of 
stockholders to creditors. 

One who is both a stockholder and a de- 
positor in a bank, may not upon the fail- 
ure of the bank set off his deposit against 
his statutory liability on his stock. Davidson 
v. Citizens’ Bank, Ga., 154 S. E. Rep. 775, 
48 B. L. J. 6. 


The holders of certificates in fixed in- 
vestment trusts in Ohio, which have funds 
invested in the stock of state or national 
banks, may become liable to the statutory 
double liability imposed on bank stock- 
holders by the state and federal laws in the 
event of a bank failure, if the funds of the 
investment trusts are insufficient to meet 
such liability. Opinion of Attorney General 
of Ohio, 48 B. L. J. 350. 


A stockholder in a failed bank cannot set 
off his deposit in the bank against his 
statutory liability as stockholder under the 
Arkansas statute, section 702 of Crawford 
and Moses’ Digest. Lange v. Taylor, Bank 
Commissioner, Ark., 40 S. W. Rep. (2d) 
781, 48 B. L. J. 838. 


The liability of a bank stockholder to the 
depositors and other creditors of the bank 
npon its failure, imposed by the South 
Dakota Constitution, article 18, section 3, 
is not released by the reorganization of the 
failed bank so far as noneonsenting deposit 
creditors are concerned. Bush v. Lien, S. 
Dak. 234 N. W. Rep. 29, 48 B. L. J. 472. 


One who agrees to purchase stock in a 
hank and pays for it with a note is liable on 
the failure of the bank even though the 
stock is not delivered to the stockholder 
but is left in the bank’s safe. Bain v. 


Rogers, S. Car., 155 S. E. Rep. 619, 48 B. L. 
J. 192. 


In an action brought by stockholders of 
a failed bank on the official bond of the 
superintendent of banks of Georgia on the 
theory that he was responsible for the 
amount of an assessment made against 
them for the reason that the failure was 
due to unlawful acts of the directors, which 
acts were known to but not checked by the 
superintendent, it was held that the stock- 
holders were not entitled to recover because 
the superintendent owed no duty to the 
stockholders. Hill v. Fidelity & Deposit 
Co. of Maryland, 44 Fed. Rep. (2d) 624, 48 
258: 


§ 1191.—Stock issued in name of another 
person. 


The president of a bank, for his own con- 
venience, placed ten shares of the bank’s 
stock in his brother-in-law’s name. About 
six years later the brother-in-law, learning 
of the transaction, had the shares trans- 
ferred out of his name. About eleven 
months later the bank failed. It was held 
that the brother-in-law was not liable for 
an assessment although under the laws of 
the state (North Dakota) a_stockholder’s 
liability continues for one year after the 
transfer of his stock. Baird v. McLean, 
Calif., 292 Pac. Rep. 280, 48 B. L. J. 114. 


§ 1192.— Where transfer not recorded. 


Where a stockholder of a bank has made 
a bona fide sale and has done everything in 
his power to comply with the statute, his 
liability ends, although, through fault or 
omission of the bank, the transfer is not 
entered on the books of the bank. Andrew 
v. Sanford, Iowa, 233 N. Y. Rep. 529, 48 
J.. 38h; 


A mother assigned and delivered shares 
of bank stock to her daughter, but the 
transfer of the stock was not recorded in 
the stock register of the bank. Subsequently 
both the mother and the daughter died. 
A few years later the bank became insol 
vent. It was held that the daughter’s es- 
tate was chargeable with the statutory lia- 
bility attaching to ownership of the shares. 
Midwest State Bank of Ft. Seott v. Sandige, 
Kans., 291 Pac. Rep. 766, 48 B. L. J. 222. 


§ 1195.—Liability of bank or other corpora. 
tion as stockholder. 


Where a bank, without lawful authority, 
purchases stock in another bank, it will 
not be subject to the stockholder’s statutory 
liability upon the failure of the second bank. 
Citizens’ Bank & Trust Company v. Mabry, 
Fla., 186 So. Rep. 714, 48 B. L. J. 940. 
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STOPPING PAYMENT 


Right of bank to recover money 
paid on stopped check. 

Where a bank pays a check through error 
after the drawer has stopped payment on 
it, the bank is liable, in the absence of a 
valid agreement protecting it from liability, 
and it cannot recover the money from the 
holder of the check, to whom it was paid, 
unless the payment was induced by the 
holder’s fraud. Bank of Moulton vy. Ran- 
kin, Ala., 131 So. Rep. 450, 48 B. L. J. 
386. 


§ 1214. 


TAXATION 


§ 1245. State tax on national bank shares. 


United States Revised Statutes, § 5219 
(12 USC § 548) prohibiting a greater tax on 
national bank shares than on other moneyed 
capital is violated where other money capi- 
tal escapes equal taxation. Public National 
Bank v. Keating, 47 Fed. Rep. (2d) 561, 
48 B. L. J. 174, affirming 47 B. L. J. 420, 
639. 


§ 1251. Inheritance tax—non-residents. 


Deposits in Ohio banks of a decedent 
domiciled in New York are not subject to 
an inheritance tax in the state of Ohio. 
Guaranty Trust Co. v. State, Ohio, 172 N. E. 


Rep. 674, 48 B. L. J. 226. 


Checks delivered to a trusf company in 
trust to be delivered to the payees upon 
the drawer’s death and paid out of the pro- 
ceeds of bonds delivered by the drawer to 
the trust company constitute valid gifts at 
the time of the transaction, and, at the 
donor’s death, are not taxable under the 
Delaware Inheritance Tax Law. Highfield 
v. Equitable Trust Co., Del., 155 Atl. Rep. 
724, 48 B. L. J. 869. 


A nonresident decedent’s stock in a na- 
tional bank located in Ohio is subject to 
an inheritance tax imposed by that state, 
although the certificates of stock are out- 
side of the state. Guaranty Trust Co. v. 
State, Ohio, 172 N. E. Rep. 674, 48 B. L. 
J. 226. 


Under the New Jersey Statute (Pamphlet 
Laws 1922, page 294), imposing an inheri- 
tance tax upon transfers in contemplation 
of death and declaring that every transfer 
of a material part of an estate made within 
two years prior to the grantor’s death, with- 
out adequate valuable consideration, shall, 
in the absence of contrary proof, be deemed 
to have been made in contemplation of 
death, a transfer of one million dollars in 
United States Liberty Bonds within two 
months prior to the donor’s death, is sub- 
ject to tax. In re Gould’s Estate, N. J., 
151 Atl. Rep. 743, 48 B. L. J. 148. 


Recovery of payment of illegal tax. 


A national bank which voluntarily pays 
a tax levied against its shares by a county 
cannot, upon discovering later that the tax 
was illegal, recover the amount. First Na- 
tional Bank v. Beaverhead County, Mont., 
294 Pac. Rep. 956, 48 B. L. J. 411. 


TRADE ACCEPTANCES 


§ 1275. Negotiability. 

A recital in a trade acceptance to the 
effect that the obligation of the acceptor 
“arose out of the purchase of goods from 
the drawer” does not affect the negotiability 
of the acceptance. Allenberg v. Rapken & 
Co., Limited, Calif., 291 Pac. Rep. 281, 48 
B. i. J. 87. 


A certificate of deposit “payable on the 
return of this certificate properly indorsed” 
is negotiable though it does not contain the 
word “order” or “bearer.” Felton v. Com- 
mercial National Bank, Ohio, 177 N. E. 
Rep. 52, 48 B. L. J. 757. 


A trade acceptance providing that “the 
obligation of the acceptor hereof arises out 
of the purchase of goods from the drawer, 
maturity being in conformity with the 
original terms of the purchase,” is nonne- 
gotiable because the provision as to ma- 
turity makes the date of maturity uneer- 
tain. The statement that the obligation 
arises out of the purchase of goods does 
not affect the negotiability of the accept- 
ance. First Nat. Bank v. Power Equipment 
Co., Iowa, 233 N. W. Rep. 103, 48 B. L. J. 1. 


The negotiability of a trade acceptance 
is not destroyed by the following clause: 
“This obligation is assumed by the drawer 
in consideration of the benefits which may 
flow from the expenditure of a fund built 
from this and similar contributions, prom- 
ises and agreements mutually made by 
others throughout the country which fund 
is to be employed in conducting a nation 
wide campaign to advertise and further the 
interests of those engaged in the photo- 
graphic industry .. .” Aetna Investment 
Corporation v. Shuman’s Studio, R. I., 154 
Atl. Rep. 271, 48 B. L. J. 701. 


TRUST RECEIPTS 


§ 1285. Trust receipts. 


Where a bank advances money to a cus- 
tomer in order to enable the customer to 
obtain possession of goods and receives a 
trust receipt, the receipt is not valid unless 
the bank actually has title to the goods. In 
such ease the bank takes title from the 
original seller and not from the customer. 
In re Alday Motor Company, 50 Fed. Rep. 
(2d) 228, 48 B. L. J. 846. 
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A bank which takes bills of sale of auto- 
mobiles from a dealer as collateral security 
for promissory notes, without notice that 
the automobiles are covered by trust re- 
ceipts, does not acquire an interest superior 
to that of the holder of the trust receipts, 
where it does not appear that the considera- 
tion for the notes was advanced at the time 
the notes and bills of sale were executed. 
Commercial Credit Corporation v. Northern 
Westchester Bank, N. Y., 177 N. E. Rep. 
12, 48 B. L. J. 970. 


USURY 


§ 1289. What constitutes usury — Interest 
in advance. 

A note calling for 12 per cent. interest, 
payable monthly in advance, to be added 
to the principal if unpaid and to bear in- 
terest at the same rate, is usurious under 
California St. 1919, p. Ixxxiii. The intent 
of both or either of the parties is imma- 
terial, Martin v. Kuchler, Calif., 299 Pae. 
Rep. 52, 48 B. L. J. 723. 


§ 1291.—Commission, bonus, expenses, etc. 

Where a corporation loans money on a 
mortgage and a bonus is paid to an of- 
ficer of the corporation, the payment is one 
to the corporation and the officer’s knowl- 
edge is the corporation’s knowledge. It is 
not necessary to trace the money into the 
treasury of the corporation in order to have 
the mortgage declared usurious. New York 
Mortgage Co. v. Garfinkle, 247 N. Y. Supp. 
313, 48 B. L. J. 404. 


§ 1304. Penalties for usury. 


Persons who borrowed $11,000, for less 
than two months were charged interest and 


a bonus amounting to $5,500. The bor- 
rowers paid $1,000 in cash and gave a 
promissory note and an order for payment 
on a third party for the balance. It was 
held that since the amount charged was in 
excess of 12 per cent. per annum, the rate 
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specified in the California usury law, the 
borrowers were entitled to recover triple 
damages amounting to $3,000 and to have 
the note and order for payment canceled. 
Jones v. Dickerman, Calif., 300 Pac. Rep. 
135, 48 B. L. J. 885. 


WILLS 


§ 1326. Attestation. 


Under §21 of the New York Decedent 
Estate Law a testator must sign his will in 
the presence of the witnesses, or his signa- 
ture to the will must be acknowledged by 
him and the witnesses must sign at his re- 
quest. Estate of Richard Flynn, New York 
Surrogates Court, July 18, 1931, 48 B. L. 
J. 675. 


§ 1328. Construction and validity of will. 

A provision in a will directing the pay- 
ment of checks which are outstanding at the 
death of the testator is ineffective to con- 
stitute valid gifts or legacies of the checks. 
If the checks have not been paid prior to 
the testator’s death, they cannot be en- 
forced against the estate. In re Gibbons’ 
Estate, 249 N. Y. Supp. 753, 48 B. L. J. 
573. 


A provision in a will creating a trust of 
corporate stock for the life of the testator’s 
widow to the effect that any stock dividend 
shall be added to the principal of the trust 
and that “such increase, if any, shall follow 
the original shares as finally disposed of,” 
is not invalid as authorizing illegal accumu- 
lations. Megrue v. Megrue, 247 N. Y. Supp. 
95, 48 B. L. J. 412. 


Under section 21 of the New York De- 
eedent Estate Law, providing that a will, 
to be valid, “shall be subscribed by the 
testator at the end,” a will which contains 
a clause naming the executors, which clause 
follows the testator’s subscription, is void. 
In re Tyner’s Will, 245 N. Y. Supp. 206, 
48 B. L. J. 162. 
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